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Court of Appeals of the District of Columbia 


No. 6020. 

Grace Burnap Everett, Appellant, 

vs. 

Myra Edgerly Korzybski. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 74594. 

Myra Edgerly Korzybski, Plaintiff, 

vs. 

Grace Burnap Everett, Defendant. 

United States of America: 

District of Columbia, ss: 


Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, ih said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 


1 


Declaration. 


Filed Jan. 6, 1928. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 74594. 

Myra Edgerly Korzybski, Plaintiff, 

vs. 

Grace Burnap Everett, Defendant. 

The plaintiff, Myra Edgerly Korzybski, sues th|e defend¬ 
ant, Grace Burnap Everett, for money payable^ by said 

1—6020a 
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GRACE B. EVERETT VS. MYRA E. KORZYBSKI. 


defendant, to said plaintiff, for that said plaintiff has for 
a long time prior hereto and prior to the events herein¬ 
after set forth been an artist and portrait painter engaged 
in the profession of painting portraits of persons and es¬ 
pecially portraits or “miniatures” of less than life-size, 
done on plaques or panels of ivory, and as such artist and 
painter of portraits and such “miniatures” was well known 
and enjoyed an international reputation; and was accus¬ 
tomed to charge and to receive a sum ranging from $1,000 
to $2,000 for each such “miniature” on ivory painted by 
her; and for that, heretofore, to wit, in the month of Febru¬ 
ary, 1926, while the said plaintiff was so engaged in her 
said profession in painting portraits and such “ minia¬ 
tures’ ’ of certain prominent and well known persons in 
the United States, defendant, seeking out the plaintiff and 
viewing and examining examples of portraits and “minia¬ 
tures” painted by plaintiff, did then and there engage and 
commission plaintiff to paint one of such “miniatures” 
on ivory of each of defendant’s two children, and agreed 
to pay plaintiff the sum of ($1,000) one thousand 
2 dollars for each of such “miniatures”, or two thou¬ 
sand dollars for the two, and plaintiff then and there 
accepted such commission and agreed to perform the same 
for said price; and for that, thereafter, and in, to wit, the 
month of February, 1926, defendant engaged and commis¬ 
sioned plaintiff to paint one of such 4 4 miniatures ’ ’ on ivory 
of defendant, and agreed to pay plaintiff therefor the sum 
of ($1,600) sixteen hundred dollars, and plaintiff then and 
there accepted such commission and agreed to perform the 
same for said price; and for that, thereafter, on or about, 
to wit, the first day of March, 1926, defendant engaged 
and commissioned plaintiff to paint one of such 4 4 mini¬ 
atures” on ivory of defendant’s husband, Edward H. 
Everett, and agreed to pay plaintiff therefor the sum of 
($1,600) sixteen hundred dollars, and plaintiff then and 
there accepted such commission and agreed to perform the 
same for said price; and for that, in pursuance of said 
commissions and employment of the plaintiff by the de¬ 
fendant and according to said agreement, said defendant 
and her said husband and their two children on divers days 
and times at defendant’s own home and elsewhere did each 
44 sit” and pose before plaintiff to such extent as was nec¬ 
essary for the purpose of having their said portraits or 
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“ miniatures ’’ painted by plaintiff according to said com¬ 
mission and agreement, except only that defen 4 ant has re¬ 
fused and still refuses on behalf of herself, h^r husband, 
and each of her said children, to grant a finaj “sitting” 
to plaintiff to enable plaintiff to give each of said por¬ 
traits or “miniatures” the particular facial expression 
which might be desired by defendant and which is custom¬ 
ary and characteristic in plaintiff’s work and in accord with 
plaintiff’s engagements; that when and while said 

3 defendant and her said husband and their said chil¬ 
dren were thus “sitting” and posing before plaintiff, 

plaintiff did occupy her time in painting each respective 
portrait or “miniature” on ivory and in painting and 
sketching “studies” or “working sketches” 4 f each of 
said subjects, as is her custom and practice arid the cus¬ 
tom and practice of skillful, accurate artists generally, for 
the purpose of enabling plaintiff to more accurately por¬ 
tray her said subjects in her final productions, in all of 
which plaintiff used and exerted her utmost skjll and ar¬ 
tistic abilities; that in due course of time, and \yithout un¬ 
necessary delay, plaintiff did accomplish and complete each 
and all of said four portraits or “miniatures” 04 ivory, in 
her best style and with her most skillful and artistic ability, 
except that owing to defendant’s refusal as aforesaid to 
grant plaintiff any further “sittings” and to designate the 
particular respective facial expressions preferred by her, 
plaintiff has been unable to give said portraits ^nd “mini¬ 
atures” a final touch in this respect only, as is Customary 
and characteristic in her work and in accord with her en¬ 
gagements, and as to which plaintiff has repeatedly offered 
and still hereby tenders herself ready and willing to per¬ 
form if defendant shall so desire; that since the completion 
of each of said portraits and “miniatures” as Aforesaid, 
in the latter part of May, 1926, plaintiff did repeatedly 
tender them to defendant and offer to exhibit them to de¬ 
fendant at defendant’s convenience as to time £nd place 
for her observation and any instruction which defendant 
might wish to give plaintiff as to final touches of facial ex¬ 
pression hereinabove mentioned, but defendant has refused 
plaintiff’s requests for appointments and h^s refused 

4 and still refuses to view said “miniatures” or to ac¬ 
cept and pay for the same according to h^r agree¬ 
ment hereinabove set forth, except only that on or about 
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the third day of March, 1926, defendant paid plaintiff the 
sum of five hundred dollars on account of said aggregate 
commissions of ($5,200) fifty-two hundred dollars for said 
four “miniatures”, but defendant has refused and still re¬ 
fuses to pay plaintiff anything further on account of said 
contracts; and for that, while plaintiff was working on said 
‘‘miniatures”, and in, to wit, the month of April, 1926, 
plaintiff, at the request of defendant, prepared a number 
of designs and specifications for frames for said “minia¬ 
tures” which she submitted to defendant for defendant’s 


choice, and defendant thereupon considered said designs 
and specifications and sought and obtained the opinion of 
other persons in regard thereto and thereafter, in, to wit, 
the month of April, 1926, did make a selection from among 
the designs and specifications submitted by plaintiff of the 
ones she, the defendant, preferred for the frames for said 
“miniatures” and did authorize and direct plaintiff to have 
frames for said “miniatures” made up by the F. J. New¬ 
comb Mfg. Co., of 42 to 50 West 13th Street, New York 
City, New York, a company engaged in the business of 
manufacturing frames for pictures, according to the de¬ 
signs and specifications so selected by defendant; that pur¬ 
suant to said authorization and direction, plaintiff, with¬ 
out unnecessary delay, did transmit said designs and speci¬ 
fications so selected by defendant to said F. J. Newcomb 
Mfg. Co. at New York, New York, and engaged and con¬ 
tracted with said company to have said company manufac¬ 
ture frames in accordance therewith, and agreed to pay 
said company its usual and reasonable charge there- 
5 for; that said F. J. Newcomb Mfg. Co. thereupon 
manufactured and completed frames for said “mini¬ 
atures” in accordance with said designs and specifications 
thus submitted to it and has charged plaintiff’s account 
with it the sum of $75.00 for the frame for the “miniature” 
of defendant’s husband and $201.00 for the triptych frame 


for the “miniatures” 


of defendant and defendant’s two 


children, which prices are reasonable charges for the work 
done by said company; that in, to wit, the month of No¬ 
vember 1926, plaintiff personally delivered the said frame 
for the “miniature” of defendant’s husband to defendants 


caretaker and servant at defendant’s Washington, D. C. 
home at 1606 23rd Street, N. W., in said City, and also 
caused the said triptych frame for the “miniatures” of de- 
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fendant and her two children to be delivered to said ad¬ 
dress; that defendant, or her said husband acting in such 
behalf for her, caused said triptych frame to lje returned 
to said F. J. Newcomb Mfg. Co., who thereafter delivered 
it to plaintiff in whose possession it now is; thatl defendant 
still retains said frame for said “miniature” of defend¬ 
ant’s husband but has not paid and has refused and still 
refuses to pay either said Nevrcomb Mfg. Co. <)>r plaintiff 
the amount of $276.00, or any part thereof, on Recount of 
said frames; wherefore said Newcomb Mfg. Co. is holding 
this plaintiff liable to it in the amount of $276.00 on account 
of said frames; and the plaintiff therefore bring^ this suit. 

And the plaintiff claims on account of said “miniatures” 
the sum of ($5200) fifty-two hundred dollars, le^s a credit 
of ($500) five hundred dollars, with interest thereon from 
the 28th day of May, 1926, the date of completion of said 
“miniatures”, and on account of said flames the 
6 sum of ($276) two hundred seventy-six dollars, with 
interest thereon from the 9th day of December, 1926, 
besides the costs of this suit. 


DION S. BIRNEY, 
Attorney for Plaintiff. 


Affidavit of Myra Edgerly Korzybski. 


State of New York, 

County of-, ss: 

Myra Edgerly Korzybski, being first duly sworn, deposes 
and says that she is the plaintiff in the above-entitjed cause 
wherein Grace Burnap Everett is named as defendant; that 
she is now and for a long period of years has been an artist 
and painter of portraits, especially “miniature” bortraits 
of persons, of less than life-size, done on plaques efr panels 
of ivory, and as such enjoys and for a long time (prior to 
February, 1926, enjoyed an international reputation, and 
was in February, 1926, engaged in the practice of [her said 
profession, and was accustomed to charge and receive a 
sum ranging from $1,000 to $2,000 for each of such “minia¬ 
ture” portraits on ivory painted by her; that in thb month 
of February, 1926, said Grace Burnap Everett, after seek¬ 
ing out the plaintiff and viewing examples of her work in' 
painting such “miniatures”, engaged plaintiff to phint one 
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of such “miniatures” on ivorv of each of defendant’s two 
children, and agreed to pay plaintiff the sum of $1,000 for 
each, or $2,000 for the two, and further engaged plaintiff to 
paint one of such “miniatures” of defendant for which she 
agreed to pay plaintiff the sum of $1600, and further, 

7 on or about March 1, 1926, engaged plaintiff to paint 
one of such “miniatures” of defendant’s husband, 

Edward H. Everett, and agreed to pay plaintiff the sum of 
$1600 therefor, and plaintiff duly accepted each such em¬ 
ployment and agreed to paint and deliver each such “minia¬ 
ture” for the respective price above specified, a total of 
$5200 for said four “miniatures”; that pursuant to said 
agreements, defendant and her said husband and two chil¬ 
dren did each “sit” and pose before plaintiff at divers 
times and places to such extent as was necessary for the 
purpose of enabling plaintiff to paint their said respective 
“miniatures”, in accord with said agreements, except only 
that defendant has refused and still refuses, on behalf of 
herself, her said husband, and her said children, to grant a 
final “sitting” to plaintiff to enable plaintiff to give each 
such “miniature” the particular facial expression which 
might be desired bv defendant and which is customarv and 
characteristic of plaintiff’s work and in accord with her 
said agreements; that while said defendant and her said 
husband and said children were “sitting” and posing 
before plaintiff as aforesaid, plaintiff did occupy her time 
in painting each respective “miniature” and in painting 
and sketching “studies” of each of said persons as is her 
practice and custom for the purpose of enabling her to more 
accurately portray her said subjects in her final produc¬ 
tions, and in soi doing exerted her utmost skill and artistic 
abilities, and in due time, and without unnecessary delay, 
did accomplish and complete each and all of said four 
“miniatures” on ivorv in full accord with her said agree- 
ments and in her best style and most artistic ability, except 
only that owing to defendant’s refusal as aforesaid 

8 to grant plaintiff any further “sittings” and to 
designate the particular facial expression preferred 

by defendant, plaintiff has been unable to give said “minia¬ 
tures” a final touch in this respect, but which plaintiff has 
repeatedly offered and is still ready and willing to perform; 
that since the completion of each of said “miniatures” as 
aforesaid, in the latter part of May, 1926, plaintiff has 
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repeatedly tendered them to defendant and offered to 
exhibit them to defendant at defendant’s convenience as to 
time and place, but defendant has refused plaintiff’s said 
offers and has refused and does still refuse to pay for said 
“miniatures”, or any of them, according to her agreement 
hereinabove set out, except only that on or about March 3, 
1926, defendant paid plaintiff the sum of $500 qn account of 
said aggregate commissions of $5200; that w^iile plaintiff 
was working on said “miniatures”, and in, to wit, the 
month of April, 1926, plaintiff, at the request of defendant, 
prepared a number of designs and specification^ for frames 
for said “miniatures”, and from which defendant, after 
obtaining opinions from third persons, selected a certain 
design for a frame for the “miniature” of h^r said hus¬ 
band, and also a certain triptych design for a frame for the 
“miniatures” of herself and her two children, and author¬ 
ized and directed plaintiff to have frames made up accord¬ 
ing to said selected designs and their respective specifica¬ 
tions by the F. J. Newcomb Mfg. Co. of 42 West 13th Street, 
New York, New York, a company engaged in the business 
of manufacturing frames for pictures; that pursuant to 
said authorization and direction, plaintiff, without unneces¬ 
sary delay, employed said company to manufacture said 
frames according to said selected designs anti specifica¬ 
tions, and agreed to pay said company its usual and 
9 reasonable charge therefor; that said F. J. Newcomb 
Mfg. Co. thereupon manufactured said frames in 
accordance with said designs and specifications qnd charged 
plaintiff’s account with the sums of $75 for theframe for 
the “miniature” of defendant’s husband and $j201 for the 
frame for the “miniatures” of defendant and h^r two chil¬ 
dren, which prices are reasonable charges for ^aid work; 
that in November, 1926, plaintiff personally delivered the 
frame for the “miniature” of defendant’s husband to de¬ 
fendant’s servant at defendant’s home, 1606 ^3rd Street 
N. W., Washington, D. C., and also caused the other of said 
frames to be delivered at the same address; that defendant 
or defendant’s agent caused said triptych to be ijeturned to 
said Newcomb Mfg. Co., who thereafter delivered it to 
plaintiff in whose possession it now is; that defendant still 
retains said other frame but has not paid and refuses to pay 


either said Newcomb Mfg. Co. or plaintiff the Amount of 
$276.00, or any part thereof, on account of said frames, 
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wherefore said Newcomb Mfg. Co. is holding plaintiff liable 
to it in the amount of $276.00. 

That the plaintiff has a just right to recover of the de¬ 
fendant the sum of $4700, with interest from the 28th day 
of May, 1926, plus the sum of $276, with interest thereon 
from December 9, 1926, exclusive of all set-offs and just 
grounds of defense, as set forth in the declaration attached 
hereto. 

And affiant further states that defendant has been absent 
from the District of Columbia for more than six months 
immediatelv preceding the filing of this suit. 

MYRA EDGERLY KORZYBSKI. 

10 Subscribed and sworn to before me this 16 dav of 

« * 

December, 1927. 

[notarial seal.] WALTER H. ROZELL, 

Notary Public . 

My commission expires March 31, 1928. 


• Plea . 

Filed Apr. 5, 1928. 


Now comes here the defendant, Grace Burnap Everett, 
by Messrs. Minor, Gatley & Drury, her attorneys, and for 
plea to the declaration herein filed, says: 

She admits that in the early part of the year 1926, being 
desirous of having miniature portraits of each of her two 
children at their then ages and as they then appeared, she 
engaged and commissioned the plaintiff to paint separate 
miniature portraits on ivory of each of her two children, 
and agreed to pay the said plaintiff for each of said minia¬ 
tures the sum of $1,000, on the conditions that the painting 
of the said two miniatures would be done in an artistic 
manner, and, when completed, would respectively repre¬ 
sent good likenesses of each of her said two children, which 
said commission and engagement on the conditions afore¬ 
said the plaintiff accepted and agreed to perform; but the 
defendant denies that in the month of February, 1926, or 
at any other time, she engaged and commissioned the plain¬ 
tiff to paint a miniature portrait of herself, the said de¬ 
fendant, on ivory or in any other manner, for which she, 
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the said defendant, agreed to pay the said plaijntiff the sum 
of $1,600, or any other sum; and further denies that 

11 she, the said defendant, in the month of (March, 1926, 
or at any other time engaged and comriiissioned the 

said plaintiff to paint a miniature portrait on ivory, or in 
any other manner, of defendant’s husband, Ed)\vard H. Ev¬ 
erett, for which she, the said defendant, agreed to pay the 
said plaintiff the sum of $1,600, or any other siirn. 

Defendant admits that each of her two children on a 
number of occasions posed for the plaintiff, \yho took nu¬ 
merous snap-shots of each of them; she adrriits that the 
plaintiff also took snap-shots and made pencil) sketches of 
the defendant and her said husband for the purpose, as 
stated by plaintiff, to enable her, the said plaintiff, to study 
every detail of inheritance and environment in order to 
bring out the real child in her paintings; bu^ defendant 
denies that either she or her said husband at any time or 
at any place ever sat or posed before plaintiff pursuant to 
any commissions or employment of the plaiijtiff by the 
defendant for the painting of miniature portraits on ivory 
or in any other manner of herself and of her sa^d husband, 
or of either of them, and says that sittings b>| defendant 
and her said husband and posings for snap-shots of them, 
or of either of them, were at the special request of the 
said plaintiff for the purpose, as stated by thelsaid plain¬ 
tiff, of enabling her, the said plaintiff, to study ^very detail 
of inheritance and environment in order to bring out the 
real child in her paintings of defendant’s said tvjo children, 
as aforesaid. j 

Defendant further denies that she ever refuse^ on behalf 
of her two children to grant “final sittings” to| the plain¬ 
tiff of her said two children during the period sihe, the de¬ 
fendant, and her two children were in the Citv of 

12 Washington, District of Columbia, aftei^ engaging 
and commissioning the plaintiff to paint miniature 

portraits of them on ivory as aforesaid, that is, from some 
time in the early part of the year 1926, until about the 
middle or latter part of May, 1926, after which last men¬ 
tioned date, defendant and her said two children left Wash¬ 
ington and have been since absent therefrom; and further de¬ 
nies that, “in due course of time, and with urinecessary 
delay,” plaintiff “did accomplish and complete” each of 
the two miniatures of the defendant’s said children with 
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skillful and artistic ability, and says that the plaintiff un- 
necessarilv delaved said work during the several months 
defendant and her said two children were in the City of 
Washington after the giving of said commission to plain¬ 
tiff as aforesaid, and although repeatedly requested to be 
allowed to see her work, the plaintiff told defendant she 
must wait for the finished product, and would not permit 
defendant to see her work until sometime during the month 
of April, 1926, when plaintiff exhibited to defendant a por¬ 
trait or painting of defendant's two children posed to¬ 
gether, instead of separate miniatures of each, which defend¬ 
ant had engaged and commissioned plaintiff to paint on 
ivory and which plaintiff contracted and agreed to paint, 
and that said portrait or painting so submitted represented 
poor likenesses of each of defendant’s said two children, 
was lacking in artistic treatment and was unsatisfactory 
and was not approved by defendant; thereafter the plain¬ 
tiff neither came for other sittings of defendant’s said 
two children or otherwise communicated with defendant 
during the remainder of defendant’s stay, to-wit, of about 
five weeks, in the City of Washington, as aforesaid. 
13 Defendant admits that after she left Washington 
the plaintiff by letter requested an appointment with 
the defendant for the purpose, as stated by plaintiff, of 
finishing the portraits from final sittings by them, which 
said request of the plaintiff it was not convenient for de¬ 
fendant to grant, but defendant denies that plaintiff ever 
at any time submitted or tendered to defendant for her 
consideration and approval separate miniature portraits 
on ivory of each of her said two children completed in 
accordance with plaintiff’s agreement with the defendant 
and pursuant to which plaintiff was commissioned to paint 
the same. Defendant admits she paid the plaintiff on or 
about March 3, 1926, the sum of $500 on account of the 
commission to plaintiff for the painting of the two por¬ 
traits on ivory of her said two children, which plaintiff re¬ 
quested defendant to advance on the plea of a sick sister 
in England, and that defendant has not since paid the 
plaintiff any further sum or sums. 

Defendant denies that in the month of April, 1926, or at 
any other time, did she request the plaintiff to prepare 
any designs and specifications for frames for the said two 
miniatures which she had engaged plaintiff to paint of 
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her said two children, or for any miniatures, but admits 
that on one occasion the plaintiff exhibited to defendant 
a rough sketch of a frame for three pictures, but denies 
that she, the said defendant, considered the sapie, or that 
defendant ever sought or obtained the opinions of others 
in regard to any designs or specifications submitted by 
plaintiff, or otherwise; and further denies that she, the said 
defendant, in the month of April, 1926, or atj any other 
time, ever made a selection from “amc^ng the de- 
14 signs and specifications submitted by plaintiff”, or 
otherwise, or ever at any time authorized and di¬ 
rected the plaintiff to have a frame or frames made by the 
F. J. Newcomb Mfg. Co., of 42 to 50 West 13th Street, 
New York City, New York, or by any one else, V according 
to designs and specifications so selected by defendant”, or 
otherwise; and further denies that she, the said defendant, 
ever received or retains any frames which may have been 
ordered by plaintiff; and defendant denies each j and every 
of the other allegations of said declaration. 

MINOR, GATLEY & DRURY, 

By BENJ. S. MINOR, 

Attorneys for Defendant. 

Affidavit of Grace Burnap Everett. 

# # * #• # # * 

i 

Confederation of Switzerland, 

Canton of Valid, 

City of Lausanne, 

Vice Consulate of the United States j of Amer¬ 
ica, ss: 

Grace Burnap Everett, being first duly swoiin accord¬ 
ing to law, upon oath deposes and says that She is the 
defendant named in a certain suit pending in the! Supreme 
Court of the District of Columbia, At Law No. 74594, 
wherein Myra Edgerly Korzvbski is plaintiff, ancjl that she 
had a good defense to said suit, based upon the following 
facts: 

That sometime during the early part of the year 1926 
affiant was invited by one of her friends to coble to her 
friend’s house to see some of the paintings of Myri Edgerly 
Korzybski, hereinafter referred to as the plaintiff, which 
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* 

invitation affiant was unable to accept. Later affiant 

15 was requested by her said friend to visit the home 
of the plaintiff in the City of Washington to see some 

of plaintiff’s paintings, which affiant did by appointment 
with the plaintiff a few days later. After examining some 
of plaintiff’s paintings, and being assured by her that her 
work would be done in an artistic manner and to the satis¬ 
faction of affiant, and affiant being desirous at that time 
of having miniature portraits of each of her two children 
as they then appeared, engaged and commissioned the 
plaintiff to paint separate miniature portraits on ivory of 
each of her said two children, for which affiant agreed to 
pay the plaintiff for each of said miniatures the sum of 
One Thousand Dollars ($1,000), on the conditions that the 
painting of the said two miniatures would be done in an 
artistic manner, and, when completed, would respectively 
represent good likenesses of her said two children; that 
the plaintiff accepted said commission and agreed to do 
said work; that thereafter affiant posed each of her said 
two children for the plaintiff who not only made sketches 
but took snapshots of each of them; that about the third 
visit of the plaintiff to affiant’s home, affiant agreed with 
the plaintiff upon a certain pose for each of her said two 
children, and the plaintiff agreed to make a painting of 
each of them in accordance therewith; that affiant and her 
two children remained in the Citv of Washington, District 
of Columbia, from the time of the giving of the commission 
to the said plaintiff in the early part of the year 1926 until 
about the middle or latter part of May 1926, and during 
said period affiant often requested of the plaintiff to be 
permitted to see the progress of her work, but plaintiff 
informed affiant that she must wait for the finished 

16 product, and did not permit affiant to see her work 
until sometime during the month of April, 1926, when 

plaintiff exhibited to affiant a portrait or painting of 
affiant’s two children posed together, instead of separate 
miniatures of each, which affiant had engaged and com¬ 
missioned plaintiff to paint on ivory and which plaintiff 
contracted and agreed to paint; that said portrait or paint¬ 
ing so submitted to affiant as aforesaid represented poor 
likenesses of each of affiant’s said two children and was 
unsatisfactory and was not approved by affiant; that there¬ 
after, and notwithstanding the fact that affiant and her two 
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children remained in the City of Washington for a period 
of about five weeks, plaintiff neither came to affiant’s home 
nor sought other sittings for the children, or in any man¬ 
ner communicated with affiant; that shortly after leaving 
Washington affiant received a letter from the [plaintiff, to 
which affiant replied, advising plaintiff that as affiant’s hus¬ 
band’s plans were so uncertain further sittings would have 
to be deferred until after affiant’s return to |;he City of 
Washington and suggested to plaintiff that if would be 
unwise to further proceed from memory or photographs 
with the work which affiant had commissioned her to do. 
Later plaintiff wrote affiant suggesting that she, the said 
plaintiff, visit affiant at her home in Vermont fdr the other 
sittings of her said two children, but plaintiff’s suggestion 
in this respect was not accepted or agreed to because it was 
not convenient or agreeable for affiant to ha\fe plaintiff 
as a guest in her home in Vermont for the aforesaid pur¬ 
pose; that since leaving the City of Washington in the 
month of May, 1926, with her said two children, neither 
she nor her said two children have since! returned 
thereto. 

17 Affiant further says that neither in th^ month of 
February nor in the month of March, 1926, nor at 
any other time or times, did she commission or engage the 
plaintiff to paint miniatures on ivory of herself or of her 
husband, and never agreed to pay the plaintiff the sum of 
Sixteen Hundred Dollars ($1600), or any othei| sum, for 
making paintings on ivory of herself or of her| said hus¬ 
band. In this connection affiant further says that during 
the visits of plaintiff to affiant’s home for the purpose of 
having affiant’s two children pose for her and for the mak¬ 
ing of sketches and the taking of snap-shots olj them by 
the plaintiff, both affiant and her said husband, at the re¬ 
quest of said plaintiff, permitted the plaintiff to take snap¬ 
shots and to make pencilled sketches of them, and of each 
of them, for the purpose, as stated by plaintiff, o^ enabling 
her, the said plaintiff, to study every detail of inheritance 
and environment in order to bring out the real child in her 
paintings of affiant’s said two children, but permission to 
make such snap-shots and sketches of affiant and her said 
husband were not pursuant to any contract or agreement 
or commission by affiant to plaintiff for the painting by 
the plaintiff of miniatures on ivory of herself and her 
said husband. 
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Affiant further says that the plaintiff did not “in due 
course of time and without unnecessary delay’’ accom¬ 
plish and complete each of the said two miniatures of affiant’s 
said two children with skillful and artistic ability, but on 
the contrary affiant says that during the period while she 
and her said two children were in the City of Washington, 
after the giving of the commission of the painting of the 
two miniatures of them as aforesaid, that is to say, 

18 from the early part of the year 1926 until about the 
middle or latter part of May, 1926, the plaintiff could 

or should have completed her said work of painting said 
two miniatures of affiant’s said two children, but instead 
of doing so the plaintiff unnecessarily delayed her work 
during said period, although plaintiff was, according to 
affiant’s best knowledge and belief, fully informed of the 
fact that affiant and her two children would leave the Citv 
of Washington at or about the time affiant and her said 
children did leave; and affiant further says that at no time 
during her stay in the City of Washington with her said 
two children did she ever refuse on behalf of her two chil¬ 
dren to grant “final sittings” to the plaintiff of her said 
two children. Affiant further says that at no time did the 
plaintiff ever submit or tender to her for affiant’s con¬ 
sideration and approval separate miniature portraits on 
ivory of each of her said two children completed in accord¬ 
ance with plaintiff’s agreement with affiant and pursuant 
to which plaintiff was commissioned to paint the same. 

Affiant admits that on or about March 3, 1926, at the 
request of the plaintiff, because of a sick sister in Eng¬ 
land, for an advance on account of affiant’s commission to 
her for the paintings on ivory of miniatures of each of 
her said two children, she did pay to the plaintiff on ac¬ 
count of said i order the sum of Five Hundred Dollars 
($500), but has not since paid the plaintiff any further 
sum or sums, and says that for the reasons aforesaid the 
plaintiff is not entitled to any further payments on account 
of said order. 

Affiant further says that neither in the month of April 
1926, nor at any other time, did she request the 

19 plaintiff to prepare any designs or specifications for 
frames for the two miniatures of her said two chil¬ 
dren which she had engaged the plaintiff to paint, or for 
any other miniatures, and further says that while on one 
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occasion plaintiff exhibited to affiant a rough sketch of a 
frame for three pictures yet affiant did not Consider or 
discuss the same with plaintiff, nor did affiant ever seek 
or obtain the opinions of others in regard to ^ny designs 
or specifications for frames submitted by plaintiff, or other¬ 
wise; and affiant further says that she did not iiji the month 
of April 1926, or at any other time, make a selection from 
“among the designs and specifications submitted by plain¬ 
tiff”, or otherwise, or ever at any time authorize and direct 
plaintiff to have a frame or frames made byj the F. J. 
Newcomb Mfg. Co., of 42 to 50 West 13th Street. New York 
City, New York, or by anyone else, “according to designs 
and specifications so selected by defendant’’ or otherwise; 
and affiant further says that she never receive^! from the 
plaintiff any frame or frames which may ha^e been or¬ 
dered by plaintiff for the miniatures of her said children, 
or otherwise; and has no knowledge of any frame which 
plaintiff mav have ordered for affiant’s said husband. 

GRACE BURNAP EVERETT. 

i 

j 

Subscribed and sworn to before me this 24 davi of March, 
1928. ‘ I 

[seal.] C. WARWICK PERKINS, 

Vice-Consul of the 

United States of America. 

r 

American Vice-Consulate, Lausanne, Switz 
Mars, 1928. 

American Consular Service Fee Stamp, $2. 

Fee No. 323. Paid—Frs., 10.40; $—. 

20 Joinder of Issue. 

Filed Jun. 2, 1928. 

# * # # # # j # 

i . f) 

The plaintiff joins issue with the defendant upon her 
plea filed herein. j 

DION S. BIRNEfY, 
Attorney for Plaintiff. 
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Stipulation Waiving Trial by Jury and Consent to 

Trial by Court. 

Filed Dec. 17, 1930. 

# *! • * • * * 

It is hereby stipulated and agreed by and between the 

parties hereto that trial of this case before a jury be and 

the same is hereby expressly waived and that the issues 

herein shall be tried and determined bv the Court without 

* 

a jury. 

DION S. BIRNEY, 

PAUL E. LESH, 

Attorneys for Plaintiff , 
MINOR, GATLEY & DRURY, 

! By H. PRESCOTT GATLEY, 

Attorneys for Defendant. 

Memoranda. 

December 17, 1930.—Cause comes on for trial before the 
Court without a jury. 

January 27, 1933.—Case argued and submitted (Justice 


Proctor). 

21 

Finding of the Court. 


• 

Filed Feb. 10, 1933. 

*!#*#* 

# 


I find for the plaintiff for the amount claimed in the 
declaration, $4,976.00, with interest on $4,700.00 from May 
28, 1926, and interest on $276.00 from December 9, 1926. 
This finding shall be treated as a verdict and judgment en¬ 
tered in due course unless otherwise ordered. February 
10, 1933. 

JAMES M. PROCTOR, 

Justice. 

Supreme Court of the District of Columbia. 

Tuesday, March 7, 1933. 

Session resumed pursuant to adjournment, Hon. James 
M. Proctor, Justice, presiding. 
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ki. 


It appearing under rule of Court that judgment should 
now be entered on the finding of the Court in this case, 
it is so ordered. 

Wherefore, it is considered that plaintiff recover of de¬ 
fendant herein the sum of Four Thousand N}ne Hundred 
Seventy-six Dollars ($4,976.00) with interest oii Four Thou¬ 
sand and Seven Hundred Dollars ($4,700.00) thereof from 
May 28, 1926 and with interest on Two Hundird Seventy- 
six Dollars ($276.00) thereof from December! 9, 1926, to¬ 
gether with costs of suit to be taxed by the cl^rk and have 
execution thereof. 


22 Notice of Appeal by Grace Bur nap Ei f 

Filed Mar. 27, 1933. 


erett. 


Now comes the defendant, Grace Burnap Everett, and 
gives notice that she appeals from the judgihent of the 
Court entered against her in the above entitled cause on 
March 6, 1933. 

GRACE BURNAP EVERETT, 
By DOZIER A. DeVANE, | 

Attorney for defendant. 

Service of a copy of the foregoing acknowledged this 
23rd day of March, 1933. 

PAUL E. LESP, 

DION S. BIRNEY, 
Attorneys for Plaintiff . 


Citation. 


a to Myra 


Filed Mar. 27, 1933. 


The President of the United States of Americ! 

Edgerly Korzybski, Greeting: 

i 

You are hereby cited and admonished to be knd appear 
at a Court of Appeals of the District of Columbia, upon the 
docketing the cause therein, under and as directed by the 

2—6020a 
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Rules of said Court, pursuant to an Appeal noted in the 
Supreme Court of the District of Columbia, on the 27th day 
of March, 1933, wherein Grace Burnap Everett, Appellant, 
and you are Appellee, to show cause, if any there be, why 
the Judgment-Decree—rendered against the said Appel¬ 
lant, should not be corrected, and why speedy justice 

23 should not be done to the parties in that behalf. 

Witness the Honorable Alfred A. Wheat, Chief 
Justice of the Supreme Court of the District of Columbia, 
this 27th dav of March, in the vear of our Lord one thou- 
sand nine hundred and thirtv three. 

[seal.] FRANK E. CUNNINGHAM, 

Clerk. 

By ANDREW A. HORNER, 

Assistant Clerk. 

Service of the above Citation accepted this 27th day of 
March, 1933. 

PAUL E. LESH, 

DION S. BIRNEY, 
Attorneys for Appellee. 

Memoranda. 

March 27, 1933.—Motion of defendant to make a deposit 
of cash in lieu of cost bond and order authorizing a cash 
deposit of $50.00. 

March 27, 1933.—$50.00 deposited by DeVane in lieu of 
bond on appeal. 

March 27,1933.—Time to file Bill of Exceptions extended 
from time to time, to, and including, April 29, 1933. 

April 28, 1933.—Proposed Bill of Exceptions and Notice 
of submission filed. 

24 Assignment of Errors on Behalf of Defendant , 

Grace Burnap Everett. 

Filed Apr. 28, 1933. 

******* 

Now comes the defendant, Grace Burnap Everett, by her 
attorney, and makes the following assignment of errors in 
the above cause: 
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1. The Court erred in finding that the plaintiff had met 
the burden of proof as to the existence of conjimissions to 
paint the portraits of the defendant and her husband. 

2. The Court erred in finding in favor of ^;he plaintiff 
upon the testimony submitted. 

3. The Court erred in finding and holding th^t the plain¬ 
tiff had complied with the terms and conditions of any com¬ 
mission received by her from the defendant in the execu¬ 
tion of same. 

4. The Court erred in finding and holding thit the proof 
submitted by plaintiff was sufficient to entitle he^ to recover 
upon any commissions held by her from the defendant. 

5. The Court erred in sustaining the objection of counsel 
for the plaintiff to the question asked the defendant while 
a witness in her own behalf by her counsel as to whether 
the paintings of the defendant’s two children were satis¬ 
factory likenesses of them to the defendant. 

6. The Court erred in refusing to permit the defendant to 
give any testimony as to whether plaintiff had executed in a 
satisfactory manner the commissions held by h^r from the 
defendant. 

DOZIER A. DeYAnE, 
Attorney for D^fendmt. 


25 

1933. 


Service of a copy of the foregoing Assignment of 
Errors acknowledged this 28th day of April, A. D. 

DION S. BIR^EY, 

PAUL E. LESH, 

By D. S. B., I 

Attorneys for Plaintiff. 

i 

Supreme Court of the District of Columbia. 

Friday, June i23, 1933. 

Session resumed pursuant to adjournment, Hpn. James 
M. Proctor, Justice, presiding. 


As of May 29th. 

Comes now the parties hereto by their respec 
neys of record, and thereupon, the defendant by 


;ive attor- 
her attor- 
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ney submits to the Court her Bill of Exceptions taken at 
the trial of this cause, and prays that the same be signed 
and made of record, nunc pro tunc, which is hereby accord¬ 
ingly done. 

Designation of Record. 

Filed Apr. 28, 1933. 

******* 

Comes now the defendant, Grace Burnap Everett, by her 
attorney and designates as the parts of the record which 
she desires to have included in the transcript, said parts 
being sufficient for the determination of the questions 
raised on appeal, the following: 

1. Declaration and affidavit attached thereto. 

26 2. Pleas and affidavit of defendant. 

3. Joinder of issue. 

4. Stipulation waiving trial by jury and consenting to 
trial by Court without jury. 

5. Memo.: Trial before the court without jury. 

6. Memo.: Case resubmitted to Mr. Justice Proctor and 
argued. 

7. Findings of the court. 

8. Judgment. 

9. Notice of appeal. 

10. Citation. 

11. Appeal noted. 

12. Memo.: Motion and order for cash bond. 

13. Memo.: Deposit of Fifty Dollars by defendant in lieu 
of appeal bond. 

14. Memo.: Order extending the time to April 10,1933, to 
file bill of exceptions. 

15. Memo.: Motion and order extending the time to 
April 29, 1933, to file the bill of exceptions. 

16. Memo.: Bill of exceptions filed. 

17. Notice of submission of bill of exceptions for settle¬ 
ment and approval. 

18. Memo.: Bill of exceptions settled and approved. 

19. Bill of exceptions. 

20. Assignment of errors. 

21. This designation of record. 

; DOZIER A. DeVANE, 

Attorney for the Defendant , 

Grace Burnap Everett. 


21 


GRACE B. EVERETT VS. MYRA E. KORZYBSKI. 

Service of a copy of the foregoing Designation of Record 
acknowledged this 28th day of April, A. D. 193^. 

DION S. BIRNEY, 

PAUL E. LE£|H, 

By D. S. B., 

Attorneys for Plaintiff. 

27 Supreme Court of the District of Coluifibia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify th^ foregoing 
pages, numbered from 1 to 26, both inclusive, tb be a true 
and correct transcript of the record, according tp directions 
of counsel herein filed, copy of which is made ]iart of this 
transcript, in cause No. 74594 at Law, wherein Myra 
Edgerly Korzybski is Plaintiff and Grace Burnap Everett 
is Defendant, as the same remains upon the pies and of 
record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 10th day of July, 1933. j 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

28 In the Supreme Court of the District of Columbia. 

At Law. 

No. 74594. 

Myra Edgerly Korzybski, Plaintiff, 

I 

vs. 

Grace Burnap Everett, Defendant. 

Bill of Exceptions . 

I 

Be it remembered that at the trial of this cause before the 
Honorable Frederick L. Siddons, Justice, Law Ccprt No. 2, 
a jury having been waived, proceedings were ha^ and rul- 
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ings made by the Court and exceptions taken and allowed 
on behalf of the defendant as follows: 

A commission having heretofore issued out of this Court 
to take the deposition of the plaintiff in this case, such 
deposition was taken on May 16, 1929, at which time the 
exhibits introduced on the trial of this case were offered in 
evidence and given exhibit numbers. Among the exhibits 
introduced the following, which are not susceptible of re¬ 
production in the bill of exceptions, are transmitted with 
the bill of exceptions in this case: 

Exhibits 5, 6, 7, 7-A, 7-B, 8, 9, 10, 11, 12, 12-A, 12-B, 12-C, 
15, 16 and plaintiff’s Exhibit A; the frame for Mr. 
Everett's painting, the water color sketch of the two 
Everett children on glass, the painting of Mr. Everett en¬ 
closed in a temporary frame, and the paintings of Mrs. 
Everett and her children in the triptych, all of which bear 
no exhibit number. 

29 The following is an itemized statement of the 
amount of plaintiff’s claim, and the balance due 
thereon: 


Portraits of the children at $1,000 each. $2,000 

Portrait of the defendant. 1,600 

Portrait of Mr. Everett. l,60f> 

Cost of frames. 276 

» -- 

Total . $5,476 

Paid by defendant March 4, 1926. 500 


Balance . 4,976 


Whereupon Myra Edgerly Korzybski, plaintiff, being 
first duly sworn, testified that she was born at Aurora, Illi¬ 
nois, January 16, 1879; that she married Count Alfred 
Korzybski of Poland; that her residence is Warsaw, 
Poland, but that she was temporarily residing in Brooklyn, 
New York; that at the time of the occurrence of the matter 
involved in this suit she was living in Anacostia, in Wash¬ 
ington, D. C.; that she has been painting since she was six¬ 
teen years of age; that her first contact with the defendant 
was in February, 1926, when the defendant called with her 
two children at plaintiff’s place in iVnacostia for an inter¬ 
view as to having the plaintiff paint portraits of the two 
children of defendant; that on this occasion plaintiff ex- 









23 


GRACE B. EVERETT VS. MYRA E. KORZYBS^I. 

hibited to the defendant other work she had d^>ne and also 
exhibited large sheets of ivory upon which the portraits are 
painted, and explained to the defendant the technique of 
her work which calls for an accurate figure portrayal as 
well as the feature protrayal, and differs from a small 
miniature in that it includes the entire figure and includes 
also a background, and explained further that the 

30 method of painting followed by the plaintiff is 
unique to the plaintiff and individual |to her and 

practiced by no other artist in the world upon ivories, and 
that the technique of her work requires that the pictures 
which are finally put upon the ivories be absolutely pre¬ 
determined—predetermined by prior sketches before the 
brush is touched to the ivory, and plaintiff explained to 
defendant the necessity of meeting these conditions in 
order for plaintiff to fulfill any commission giv^n her; that 
on the occasion of this visit the plaintiff received from the 
defendant her address and her telephone number and made 
an engagement for plaintiff to come to defendant’s home to 
see the children in their home environment before plaintiff 
undertook her commission to paint portraits 6 f the chil¬ 
dren; that the suggestion that plaintiff visit pendant’s 
home was made by plaintiff ‘‘because that is absolutely one 
condition of a serious portrait painter—to see them in their 
own natural environment”; that plaintiff kept her appoint¬ 
ment with the defendant and went to her home at the time 
agreed and there saw the children and became acquainted 
with them, and on the occasion of this visit th<} defendant 
engaged plaintiff to paint portraits of the twb children; 
that on the occasion of the next visit to defendant’s home 
plaintiff exhibited to defendant an imaginary sketch (Ex¬ 
hibit 5) and explained to the defendant how mu^h easier it 
was for two people to understand one another inj discussing 
portrait painting when they had a suggestion in color 
before them, and also how important it was for apy portrait 
to show what plaintiff termed “the temperament of the 
children,” and she discussed with the defendant)the differ¬ 
ent temperaments of her children, one child witty dark hair 
and loved to be on her toes, and the other p shy child 

31 and very reserved. 

Plaintiff further testified that on her first visit to 
defendant’s home she got the feeling of defendant’s inti¬ 
mate love for her children, which plaintiff tjestified is 


24 


GRACE B. EVERETT VS. MYRA E. KORZYBSKI. 


“rather rare”, and that she came back on her second visit 
with the inspired idea that as defendant was united so inti¬ 
mately with them that it was a wonderful chance for the 
defendant to have herself painted in between the children, 
and so that the defendant might have some vague idea of 
plaintiff’s thought, plaintiff exhibited the imaginary sketch 
(Exhibit 5) to defendant, and that defendant agreed that 
she would like to be done that way and took plaintiff per¬ 
sonally through her wardrobe and brought out a green 
buffon grown as most appropriate for the suggestion that 
plaintiff paint a portrait of the defendant; that afterwards 
the defendant herself posed for her portrait in the buffon 
gown. 

Plaintiff further testified that Exhibit 6 is a pencil sketch 
taken from life which means that each individual person in 
the group shown by this exhibit posed in the pose shown by 
the exhibit, and that plaintiff drew a pencil sketch of them 
and that this sketch was shown to the defendant, and there¬ 
after plaintiff prepared color schemes as shown by Ex¬ 
hibits 7, 7-A and 7-B, one with the yellow sky indicating 
possibly late in the afternoon and one with an earlier effect 
in the afternoon where the sky is blue with just a streak of 
yellow on the horizon; that these sketches were shown to 
the defendant and that the defendant called in her husband, 
and witness things she also called in the trained nurse, and 
that the defendant and her husband selected the blue 
32 (Exhibit 7-B) and that defendant’s husband re¬ 
marked that the sketch in Exhibit 7 looked like 
“Baldy on the horizon facing Bennington” (defendant’s 
summer home); j that to make the composition balance, 
plaintiff enlarged the effect of the distant hills range to 
extend across the triptych, and when she showed this 
sketch (Exhibit 4-) to the defendant she called in her hus¬ 
band and together they entirely agreed upon it in every 
detail and together ordered plaintiff to proceed with 
the work in her usual way of putting them on the large 
ivories; that this took place before any commission was 
given to paint the defendant’s husband portrait. 

Plaintiff further testified that the change in the sketches 
of the defendant from a bench (Exhibit 63) to a table (Ex¬ 
hibits 7-A and 7-B) was brought about by defendant showing 
plaintiff a table in her home which she said her brother had 
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especially designed for her, and the plaintiff offered to 
sketch defendant sitting upon this table rather th^n upon im¬ 
aginary furniture; that in the pencil drawing th^ defendant 
sat on a very ordinary table in her boudior for her pose 
which plaintiff had sketched into a grand noble marble 
bench, and that it was at the defendant’s suggestion that the 
plaintiff sketched the defendant on the table designed by her 
brother. 

Plaintiff further testified that there was a difference in 
the posture of the defendant in the sketch shc^wn in Ex¬ 
hibits 7-A and 7-B and that shown in Exhibit 8; that in the 
first sketches defendant was distinctly in movement, leaning 
over as if partly in the gesture of taking her position on the 
table, and that defendant’s husband stated to the plaintiff in 
defendant’s presence when these exhibits were shown to him 
that he would prefer to have her sitting up straighter 
33 on the table, and that for this reason plaintiff pre¬ 
pared and submitted to the defendant (Exhibit 8, 
which shows the defendant sitting up straighter op the table 
than appears in Exhibits 7-A and 7-B; that Exhibit 8 was 
exhibited to both the defendant and her husband; that upon 
submitting Exhibit 8 to defendant, the plaintiff received 
from defendant definite approval of the composition and 
an order to proceed with the portraiture. 

Plaintiff further testified that if she remembers correctly 
the first discussion with the defendant of having a portrait 
painted of her husband was on the occasion when j the plain¬ 
tiff exhibited the pencil sketch (Exhibit 6) to tlje defend¬ 
ant; that on this occasion the defendant said, “ We have no 
successful portraits of the childrens ’ father. Now that I am 
having myself done I would like to have you do the father of 
the children. I think I would like to have him in [his riding 
clothes. I am confident I can persuade him to put them on 
for me for his portrait”, and that on this occasion the de¬ 
fendant made an appointment for the plaintiff to return to 
her home at a time when she assumed she would (be able to 
persuade her husband to pose; that plaintiff ke^t the ap¬ 
pointment and when she arrived at defendant’s [home her 
husband was dressed in street clothes and not riding clothes, 
and that defendant persuaded him to put on his riding 
clothes in place of his business suit and that this involved 
also a discussion of gloves and riding crop which plaintiff 
wanted as part of his appearance. 
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Plaintiff testified that Exhibits 9 and 10 were made by 
her as Mr. Everett posed for her in the position shown; that 
the defendant was in the room at the time that she did them; 
and that the defendant and her husband considered them to¬ 
gether for ciriticism; that together they agreed that they 
would prefer to have the gloves and crop in the right hand 
and the left hand in the pocket instead of reverse, as 

34 shown in the sketches. Plaintiff further testified that 
Exhibit 11 is a water color composition over a pencil 

sketch which she made changing the position of Mr. Ever¬ 
ett’s right hand;.that when she showed this sketch to the 

defendant and her husband thev both were satisfied with it 

* 

and were particularly responsive to her suggestion of in¬ 
corporating the statuette, which she took from Watt’s 
equestrain statue that is on the Rhoad’s tomb in Africa; that 
they vrere delighted with that because it brought in Mr. 
Plverett’s love for horses and was in harmony with his riding 
clothes, and that the defendant then and there definitely gave 
plaintiff a commission to do her husband’s portrait in the 
presence of Mr. Everett on that occasion. 

Plaintiff further testified that for vears she had made a 
point of developing the very delicate question of adjust¬ 
ment of the frames to the ivories; that the frames have to 
be made from her original designs, by highly trained work¬ 
men whom she has trained; that she has one -worker whom 
she has trained for something like fifteen years and that it 
takes some time for the frames to be executed, so on the 
occasion when the defendant, in the presence of her hus¬ 
band definitely ordered the plaintiff to do the triptych and 
the one of her husband, plaintiff suggested to the defend¬ 
ant that as the frames took some time to be done or to be 
executed that it would be very clever and wise to decide on 
the frames so that the framer could be working at the 
frames while plaintiff went ahead and copied the water 
color composition of their portraits onto the ivories. Plain¬ 
tiff testified that ivories are very susceptible to atmosphere 
and she had the original idea of protecting them so that 
they are more protected than any oil, by putting a crystal 
glass over the front and a very tough, clear glass 

35 over back^ which safeguards them down through the 
ages; that there is a metal frame directly around the 

ivory, and the metal frames are held together by the 
triptych, the fellaire, the Pelladian Arch. 
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Plaintiff testified that she completed designs for the 
frames as shown by Exhibits 11, 12, 12-A, 12-Ij$ and 12-C; 
that she showed these pencil drawings to the| defendant, 
whereupon the defendant said, ‘'I feel quite inadequate to 
decide about the design, and I have a brother who studied 
architecture, and I will take what he approves of”; that 
defendant’s brother referred to was Mr. George Burnap, 
and that the defendant took plaintiff to Mr. Burijap’s studio 
and she showed him the sketches and they both approved 
of the design for defendant’s frame as well as lor the por¬ 
trait of Mr. Everett ; that as to the triptych, Mr. Burnap 
told plaintiff that in the Everett home in Vermont there 
were Pelladian windows that were a marked characteristic 
of that neighborhood, and that he thought it yould be a 
happy suggestion if plaintiff made a Pclladiaiji Arch for 
the frames of the triptych and promised to sehd plaintiff 
architectural data from which she could verify jiis sugges¬ 
tion about the design; that after waiting a few days plain¬ 
tiff telephoned Mr. Burnap’s office to remind him of his 
promise; that over the telephone he explained tpat he had 
been out of town but that he would collect the| data that 
night and send it to her the next day; that th^ following 
day she received two or three books into which h<t had care¬ 
fully slipped pieces of paper to indicate the particular de¬ 
sign he approved of and that plaintiff had a letter which 
accompanied the books. Whereupon the letter \^as offered 
and received in evidence as plaintiff’s Exhibit 14, and read 
to the Court as follows: 

36 “Dear Countess: 

“Since your telephone call yesterday I have assembled 
some material for you and am sending you sevei^ architec¬ 
tural monographs showing any number of examples of Pal- 
ladian window and door openings. These illustrations are 
selected from the New England states; Volume No. 5 is 
particularly interesting as giving adaptations oi the Pal- 
ladian motif used in houses of Bennington, [Vermont, 
where, as you know, the Everett country place is located. 

“I am also sending you an architectural book on page 
159 of which is one of the purest examples of the Palladian 
motif in this country, designed by Stanford Whi;e for the 
entrance to the Morgan Library in New York. C. Matlack 
Price says that this Palladian composition ‘is faultlessly 
proportioned’. 
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“With this information at hand, I am sure vou will have 
little difficulty in working out the problem of framing the 
painting you are making of Cornelia and her jewels. 

4 4 Sincerely, 

GEORGE BURNAP.” 

Plaintiff also at this point produced and offered in evi¬ 
dence a letter from defendant to plaintiff dated March 30, 
1926, which was received in evidence as plaintiff’s Exhibit 
13, and read to the Court, and is as follows: 

“Dear Countess: 

“Your letter; like yourself full of charm and understand¬ 
ing, just received. 

“Anything you and my brother agree upon will be right. 
Both of vou run too true to form to vield to the other un- 
less vou can honestlv do so. Of course if vou hitch horns, 
send a sketch to us that we may ignorantly express 
37 our preference. We may stay here until the Sunday 
following Easter. I feel so terribly low in spirits or 
health. Just those low tones with which Whistler’s dis¬ 
ciple is accredited which makes one look or feel as though 
they had been ‘i‘dead a year”. But the children are glori¬ 
ous. Mr. Everett rides each morning and is in fine health. 

“Looking eagerly forward to seeing you again, 

“As alwavs, 

“Most sincerelv, 

I * “GRACE BURNAP EVERETT. 

“March thirtv. 

mf 

“Bettv Grace has had her fifth birthdav and Mr. Everett 
•> • 

and I our sixth anniversary since here.” 

Plaintiff further testified that from the information con¬ 
tained in the books sent her by Mr. Burnap she made the 
further design of Exhibit 15 for the triptych of defend¬ 
ant’s portrait and the two children; that defendant re¬ 
quired plaintiff to submit this design to her brother and to 
be sure that he approved before it was ordered from the 
framer; that plaintiff, by appointment, met the defendant 
in her brother’s office, and she and her brother together 
agreed upon this design to be the frame for the triptych 
for the portrait of the defendant and her two children, and 
told plaintiff to order it from her framer. Plaintiff testi- 


I 


GRACE B. EVERETT VS. MYRA E. KORZYBSKI. 29 

fied that the marks indicated on Exhibit 15 show that the 
same passed through the hands of the framer who did the 
frames. 

Plaintiff further testified that on the occasion above re¬ 
ferred to when she met the defendant in her brother’s of¬ 
fice that plaintiff and defendant drove away together and 
as they left Mr. Burnap’s studio plaint jff told de- 

38 fendant that before she, plaintiff, had received de¬ 
fendant’s commissions she had received a commis¬ 
sion to do a triptych of the Keith Merrill children and was 
in honor bound to fulfill that contract first, but| if defend¬ 
ant stressed it, plaintiff would finish defendant’s commis¬ 
sion before her family would be leaving Washington, but 
said to defendant, “I think you will be very \fise if you 
will allow me to finish the Keith Merrill comndission and 
then take time, as every honest worker wants for important 
work, to do it in leisure”, and plaintiff told defendant that 
she was going to Pride’s Crossing around the end of June 
or in July and that she could come by way of Bennington, 
Vermont, (defendant’s summer home) where it would be 
much more comfortable for her to finish the portraits, but 
that defendant did not agree to this and plaintiff was not 
permitted to go to defendant’s summer home ii} Benning¬ 
ton as suggested. 

At this point plaintiff’s counsel called her attention to 
the water color painting of the two children together done 
on a circular piece of ivory, and plaintiff testified that 
the last time she saw same was on the morning shd delivered 
it herself personally to the defendant; that the picture was 
made by plaintiff and delivered by her to the defendant 
about the middle of May, 1926. (This picture bears no ex¬ 
hibit number.) 

At this point plaintiff’s counsel produced and plaintiff 
identified a letter from the defendant to the plainiiff, which 
was offered and received in evidence, marked Exhibit 17, 
and read to the court, as follows: 

“May fourth, 1924. 

“Dear Countess: 

“Your letter was received just as I was leaving the 
house. Mr. Everett and I do not consider the por- 

39 traiture of the children a likeness but that is of little 
importance since it is only one of your studies. 
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“Will you start the portraiture of one of the children at 
once, preferably that of Sarah? We have now decided to 
remain here until June 1, which will give us time for the 
necessary sittings. 

44 Sincerely vours, 

“GRACE BURNAP EVERETT. 

4 4 Please excuse this typewritten letter, which I am hasten¬ 
ing to you from my brother’s office.” 

Plaintiff testified that she did not retain a copy of the 
letter sent with reference to the picture (referred to above 
without exhibit number), but that she recalled the sub¬ 
stance of the letter which was in effect that the picture 

was a studv of the children to enable the defendant to eon- 
* 

vey to the plaintiff by criticising it saying she wanted less 
smiling or more smiling or the hair of a different color or 
what-not that would be a very helpful guide to plaintiff in 
fulfilling her commission. 

Plaintiff further testified that she made verv careful 
studies of the heads, faces, eyes, noses and mouths of all 
four of her subjects, and that she sketched their heads, 
eyes, noses, mouths and hair on pieces of ivory directly 
on the ivory, which were shown to the defendant, and that 
from this data she painted the faces, etc. on the large 
sheets of ivory; that for a long time she had these sketches 
but after the case had drifted so long she used the ivories 
and does not now have the data; that these were 

40 studies in the same way as the studies of the two 
children together, done on a circular piece of ivory, 

except quite different views from that suggested in the 
water color studies. 

Plaintiff further testified that when a subject is an entire 
stranger to her she finds that a great saving of time is ac¬ 
complished to take kodak pictures of the subject; that the 
purpose is to break down a certain shyness and self-con¬ 
sciousness which a stranger has toward an artist and be¬ 
cause the defendant, her husband and children were com¬ 
plete strangers to plaintiff she took kodak pictures of them 
to discover characteristic poses in the shortest possible 
way. 

41 At this point plaintiff’s counsel produced and 
plaintiff identified a letter from the plaintiff to the 
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defendant, dated May 24, 1926, which was offered and re¬ 
ceived in evidence, marked Exhibit 18, and read to the court 
as follows: 

‘ ‘ My Dear Mrs. Everett : 

“I know of no greater happiness than to get a portrait 
ready for the last sitting & then with the familV gathered 
round—& put in the special points of color & Expression 
that are dear to them. 

“The Merrill commission was given me some time before 
yours so I was duty bound to finish it first—and I had my 
last sitting yesterday and with one child after another I 
put in those things after another—which were c^ear to the 
father, mother & old nurse. Their unbounded happiness 
was my reward for the unmeasured love, work & patience 
I had put into it. Their frame is beautiful. 

“In the meantime I have Sara’s as you requested now 
ready for the same pleasure with you. 

“The other day at Mrs. Chas. J. Bell’s—wljen I was 

surrounded by a crowd—I was given a great boom. A 

little French woman came up—and said—Madamb S’il vous 

plait—est ce que—cette esquisse (your group without faces) 

est de Bettv Grace & Sara Everett? “C’est metveilleux” 
* 

which had a great effect on every one. 

“Now mv time is entirelv at vour command. 

v •> mi 

“Yours warmlv, sincerely, 

EDGERLY pE., 

1640 W. Si S . E . 

“Lincoln 5510. 

“Mondav.” 

* 

42 In explaining her statement in the foregoing let¬ 
ter—“I have Sara’s ready”, the plaintiff testified 
that in the case of a triptych the three panels of ivory have 
to all be painted at once, all except the faces, in order to 
get the quality of color to run through all of theih so that 
they have the feeling of the atmosphere, and wheii she said 
“Sara’s is ready” it meant that she had all tlie panels 
ready up to the point of their faces; that she ha(jl not fin¬ 
ished the faces, the eyes, nose and mouth of the others, but 
that she had finished Sara’s including the eyes, Jiose and 
mouth. I 
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At this point plaintiff’s counsel produced and plaintiff 
identified a letter from plaintiff to the defendant dated 
May 29, 1926, which was offered and received in evidence, 
marked Exhibit 19-A, and read to the Court as follows: 

“My Dear Mrs. Everett: 

“Not having heard from you I take it that you have 
changed your plans again & have gone north. 

“The frames for Mr. Everett and for vou and the chil- 
dren have come and are a great success—we were very for¬ 
tunate in selecting the design your brother preferred. 

“Shall I go ahead—as we decided that day—to get them 
ready for the last sitting & come to you for two or three 

davs after vou come back from vour sister’s—when we can 
*> • • 

work at them in the peace of the country. The Merrills 
are so keen about their three portraits that she is having 
me come to her in Julv at her beautiful home near Prides 
Crossing to do! her brother & his family—& I will probably 
do Mrs. Frick as she wanted me to do her two years ago— 
to go into their great collections. They are neighbors & 
dear friends of,the Merrills. So—coming to you toward the 
end of June would just fit in. 

43 “Yours warmlv, sincerelv, 

' “EDGERLY K, 

“1640 W St. S. E. 

“Lincoln 5510. 

“May 29, ’26.” 

Plaintiff’s counsel next produced and plaintiff identified 
a letter from the defendant to the plaintiff, dated May 28, 
1926, which was offered and received in evidence, marked 
Exhibit 20, and read to the Court as follows: 

“Dear Countess: 

“Your letter just reached me here in New York. 

“Mr. Everett’s plans for us are so uncertain that we 
shall have to defer further sittings until we return to 
Washington. In the meantime it is unwise to proceed on 
the work by memory or photograph. 

“The paintings have dragged fearfully, haven’t they? 
It is too bad that you put time on the extra sketch you 
showed us instead of on the pictures. 
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U Please do not exhibit any studies you have inade of the 
children, or of myself. I am surprised, in fa^t, that you 
have already done so without permission. 

‘ ‘ Hoping you may have a pleasant summer, | 

“ Sincerely, 

“GRACE BURNAP EV 

Plaintiff next identified a letter from plaintiff to the 
defendant, dated May 30, 1926, which was offered and re¬ 
ceived in evidence, marked Exhibit 21, and read to the • 
Court as follows: 

“My Dear Mrs. Everett: 

“I had just put a letter in the box to you when the 
44 postman handed me your letter from the St. Regis— 
In regard to the sketch of you & the children—as it 
had neither your faces or names attached & wajs among a 
group of sketches—there was no means of identifying it 
with you except as a very flattering tribute tjhe French 
teacher gave to the success of it as a portrait—but of 
course if you do not wish me to show it outside of my 
studio—you may be sure I will do as you wish. ! 

“When you gave me the commissions—you so impressed 
me with your earnest desire for likenesses in the portraits 
that I was inspired to put in the extra work. Import works 
of art are not done slap dash—you have only to go to the 
Metropolitan & see one of the greatest of Sargent’s can¬ 
vasses—the portrait of Marquand—that I know is the re¬ 
sult of five attempts. 

“At the same time you can see there my portrait of the 
wife of Gen. Lawrence Drummond—woman of beauty & 
great distinction in London—with little Jim—called 
4 * Mother Love”. It’s in the “Gold Room” & th^y rehung 
their collection of portraits on ivory—giving mine the place 
of honor. You see in putting in the extra time I have in 
your portraits was because loving your earnestness and 
sincerity I wanted you to have what would be a mpst highly 
appreciated inheritance for your children’s children. 

“Such things are only done with love & patience and in 
this I thought you were one with me—which findk its true 
reward in the love & appreciation of the generations to 
come. 


^RETT.” 


3—6020a 
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“It is this attitude which accounts for the unique posi¬ 
tion I have in Europe and all across America—in spite of 
the quiet reserved way I have conducted my life. My por¬ 
traits are not hung in attics or given away to hospitals. 
“Anything might happen before Oct. it makes me too sad 
to put it off—just as the point of bringing all our 
45 work to the point of completion. 

“Please be a dear & don’t discourage me—I had 
my heart on having this group one of the finest I have 
done—Bv the 20th of June I can have the four ivories— 

now that I have the frames readv to finish—with onlv two 

»' •> 

or three days work in the country—any time after the 20th. 
“Yours faithfully, 


“May 30, ’26J” 


“EDGERLY K., 
“1640 W St. S. E. 


Plaintiff’s counsel next produced and plaintiff identified 
a wire from Mr. Everett, addressed to the plaintiff, under 
date of June 8, 1926, which was offered and received in evi¬ 
dence, marked Exhibit 22, and read to the court as follows: 

“In Mrs. Everett’s absence I am answering vour wire 

Cj * 

that such action will not conform with her letter of May 
Twentv-eiglith. 

“EDWARD H. EVERETT.” 


Plaintiff’s counsel next produced and plaintiff identi¬ 
fied letter from the plaintiff to Mr. Everett, under date of 
June 9, 1926, which was offered and received in evidence, 
marked Exhibit 23, and read to the Court as follows: 

“Dear Mr. Everett: 

“Thank vou for the answer to mv telegram. I left with 
the picture of Betty Grace and Sarah a magnifying 
glass— ’ ’ 

Then there isi drawn a diagram of the magnifying glass. 

“I am sorrv to bother vou but it fits an elaborate mech- 
• • 

anism attached to my painting board and T shall need it 

for work under hand—I am sorrv to trouble vou but I 

• * 

would be grateful—if you would have it sent to me here. 
“Yours Sincerely, 

46 “Edgerlv Korzvbski, 

“1640 W St. S/E., Wash., D. C. 

“Lincoln 5510. 

“June 9, 1926.” 
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Plaintiff’s counsel next produced and plaintiff identified 
letter from Mr. Everett to the plaintiff under d^te of June 
16, 1926, which was offered and received ii evidence, 
marked Exhibit 24, and read to the court as follows: 

“My Dear Countess: I 

i 

“I am sorry that I cannot comply with your request in 
reference to the magnifying glass, our house bping closed 
for the season. However, should I at any time during this 
season return to the house, will try to locate it and have it 
returned to vou. 

w 

“Very trulv vours, 

“EDWARD H. EVERETT.” 

Plaintiff’s counsel next produced and plaintiff identified 
letter from the plaintiff to the defendant (introducing en¬ 
velope also), under date of October 30, 1926, which was 
offered and received in evidence, marked Exhibit 25-A, 
and read to the court as follows: 

4 4 My Dear Mrs. Everett : 

I 

4 4 In passing through New York I saw your fr^me where 
I had it held—it should now be with you. This ope for Mr. 
Everett they sent here by mistake. I hope this finds you 
and yours well and in town again. 

44 The baby’s portrait is ready for the last sitting. I am 
keen to show you some lovely family groups I did this sum¬ 
mer. I have them here while traveling cases are being 
made for the frames. 

47 4 4 This on the run. 

4 4 Ever yours warmly, Sincerely, 

EDGERLY K.” 

Plaintiff’s counsel next produced and plaintiff identified 
letter from the defendant to the plaintiff, unde^- date of 
November 13, 1926, which was offered and received in evi¬ 
dence, marked Exhibit 26, and read to the court ak follows: 

44 Dear Countess: 

4 4 Your letter of October 30th has been forwarded to me. 
I was much interested in the clipping which you inclosed. 
Boston is my home town and The Transcript our daily 
paper. Such a wonderful picture of you; I jud^e it was 
from your own painting. 


36 


GRACE B. EVERETT VS. MYRA E. KORZYBSKI. 


“It is too bad that all the Washington sittings of the 
children were not devoted to the poses which we had agreed 
upon, rather than to the group with which you surprised 
me late in the spring. Xot having heard from you either 
by phone or letter during the last month you were there be¬ 
fore closing our house I decided that you were as disap¬ 
pointed in the outcome as were we. 

“Your present letter stating that you have a painting 
of Sarah ready for the final sitting, which means that you 
have painted either from memory or from photograph is 
astonishing coming from a portrait painter. 

“When we return to Washington we can take up the mat¬ 
ter of the original contract for the children’s portraits and 
arrange for proper sittings. 

“Sincerely, 

“GRACE BURNAP EVERETT.” 


Plaintiff’s counsel next produced and plaintiff 
48 identified letter from the plaintiff to the defendant, 
dated November 21, 1926, which was offered and re¬ 
ceived in evidence, marked Exhibit 28-A, and read to the 
court as follows: 

“My Dear Mrs. Everett: 

“Yes—wasn’t the Transcript an intelligent article! 
Xandell (?) the owner of the paper—was so interested in 
the importance of my contribution to art—that he sent his 
own secretary to write it up. She did fairly well but be¬ 
cause my discovery in creating the Technique of making it 
possible to paint on these large ivories—and because I am 
alone in this field—it makes it difficult to understand & I 
quite sympathise with your confession about it. 

“Of course many of the days with you was spent in our 
interesting talks—but all the work I did was gathering ma¬ 
terial for the portraits you ordered. 

“Each portrait painter works in as many different ways, 
as is their number. My working motto has been not to 
spare any personal effort to make my work of lasting value 
and importance. And all the studies 1 made for your por¬ 
traits—as your brother said—is the method of all the most 
respected artists. A method by which to find what is the 
most characteristic of each sitter—so that it can go on to 
the final ivory (or canvas) with the best technique. 




37 


GRACE B. EVERETT VS. MYRA E. KORZYBSKI^ 

I 

“My work is an evidence that at no time could I work 
from photographs. You remember those pencil sketches I 
made from life of you & your family—I still have them 
untouched—as valuable artistic documents—of itnpressions 
that can only be gotten by working from life. j 

“From them I made up that picture sketch in color with 
the design for the frames which you & yoijir husband 

49 & brother saw and passed on them as successful pic¬ 
tures as well as portraits baring the falce. 

‘ ‘ Then on separate pieces of ivory I made & have the very 
finished portrait studies of all your heads—which you re¬ 
member you all sat for and from them I hav^ done the 
work on the big ivories. 

“As that article said—that has to be done 
That is—the background is painted in over 
ivory—then the figures are taken out—cleaned! out with 
powdered pumice down to the virgin ivory. Thien all the 
cloths have to be painted in & the face & haiids again 
cleaned out with pumice and the faces go in last.! Those I 
do from those studies from life when you each posed for 
them. 

“It is necessary to work from them & not frojm life, at 
this stage, in order to be free to concentrate on t^ie beauty 
of handling of the color which is so difficult On ivory. 
When this is accomplished on the big ivory— aX\ is ready 
to put in the subtleties of expression that are de^ir to you 
as a likeness, such as eyes darker or lighter—or a more 
earnest or more smil/ing expression—all of which is very 
easy for me to do at the last sittings. 

“Just as Mrs. Keith Merrill had me make her boy more 
earnest—one girl less smilling & one girl more mischievous 
—to express what she & her husband particularly wanted. 
I shall ask her to let me show them to you. 

“So it will be with your portraits—I can put i^ the ex¬ 
pressions that you & your husband & brother may ^specially 
want. 

“That study you have of the children I made only as a 
“flier’’ & was not meant for you to take seriously. In the 
same way that Sargent made five studies of Mar- 

50 quand—before he got that magnificent canvas in the 
Metropolitan Museum. 

“On your way through N. Y. do drop in to see ijt & go to 
the ‘Goid Room’ there and see how they have rehtfng their 


backwards. 
the entire 
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collection of work & ivory—making my portrait of Mrs. 
Lawrence Drummond with little Jim—they call it ‘Mother 
Love’—the center of the collection and you will see why 
& how my work holds its own with the old masters on oil 
in the private collections of Rothschild, Westminster, 
Widener, etc.—because of the strength & beauty of color 
I can get by painting ‘backward.’ 

“The frames that were made from those sketches you & 
your brother approved that day in his studio—turned out 
to be very beautiful. The three opening one was sent by 
express direct to 1606—23—the one for Mr. Everett I took 
to vour caretaker—when I left the note—and the ivories 
are all ready for the final sittings—it will take altogether 
a week to finish them when you come back. 

“Have you any plans when you may be returning? So 
looking forward to seeing you. It seems such an age I have 
accomplished so much this summer. 

“Yours warmly, Sincerely, 

“EDGERLY K.” 

Plaintiff’s counsel next produced and plaintiff identified 
letter from the defendant to the plaintiff, under date of 
December 16, 1926, which was offered and received in evi¬ 
dence, marked Exhibit 29, and read to the court as follows: 

“Dear Countess: 

“In answer to vour letter of November 21st, I can onlv 
repeat that it is regrettable that during all those weeks you 
did not confine yourself to the commission which I gave 
you—that of painting the children—instead of the 
51 study which vou made onlv as a ‘fiver’ and not meant 
for me to take seriously according to vour letter. 

“Mr. Everett’s plans are uncertain and I cannot say when 
we may be returning to Washington. 

“With seasons greetings. 

‘ ‘ Sincerely, 

“GRACE BURNAP EVERETT. 

(Mrs. E. H.)” 

Plaintiff’s counsel next produced and plaintiff identified 
a letter from the plaintiff to the defendant, dated March 22, 
1927, which was offered and received in evidence, marked 
Exhibit 30-A, and read to the court as follows: 
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14 Dear Mrs. Everett : 

4 4 Can it be that finally we are at the same place at the same 
time? 

“I am very sorry that our plans we spoke of in your car, 
when we left your brother’s studio the day that you decided 
upon the frames, that I finish the portraits at your country 
home last July, did not materialize. 

44 Since your last letter I have been expecting word from 
you, that you are back in Washington but as yet, I have not 
heard from you. The portraits are ready for yo^i. 

“In case you would be out of town I am willing to come 
wherever you are for the last sitting so that we dan get this 
whole affair off our hands. 

“Yours to command, warmlv, sincerely, 

“EDGERLY KORZYjBSKI.” 

Plaintiff’s counsel next produced and plaintiff identified a 
letter from Mr. Birney, attorney for plaidtiff, to the 
52 defendant, dated April 29, 1927, which was offered 
and received in evidence, marked Exhibit 3IL, and read 
to the court as follows: 

44 My Dear Mrs. Everett : j 

“The Count and Countess Korbyzski have just recently 
given up their residence here and moved to New York. Be¬ 
fore leaving the Countess regretted to me that owing to your 
absence from the city she had not been able to seje you and 
deliver to you personally the portraitures on ivory which she 
had made of you and your two children and of Mr. Everett. 
She therefore asked me to see to this for her. Th<* portraits 
are here in Washington framed and readv for you and I will 
be glad to arrange for their delivery to you at suc^h time as 
you may suggest. 

“Very truly yours, 

“D. S. BIRNEY.” 

Plaintiff’s counsel next produced and plaintiff identified a 
letter from the defendant to Mr. Birney, dated May 20,1927, 
which was offered and received in evidence, marked Exhibit 
32, and read to the court as follows : 

44 My Dear Mr. Birney : 

“Your letter of April 29 received and I am answering it so 
that vou mav know the facts in the case. 

* V 
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“In the early part of the year 1926 I gave the Countess a 
commission to paint our two children. At about her third 
visit we agreed upon a certain pose for each of the children 
and she was to make a painting of each separately. The 
Countess was at our house at least three times a week, al¬ 
ways at her own suggestion. She took innumerable snap¬ 
shots, not only of the children but of Mr. Everett and myself, 
and also made a hasty sketch of both Mr. Everett and 

53 of myself,i claiming that she studied every detail of 
inheritance and environment in order to bring out the 

real child in her painting. We were never allowed to catch 
even a glimpse of her work until late in the month of April 
when she presented us a picture of the two children posed 
together. Mr. Everett and I expressed our disapproval. 
The Countess did not again communicate with us or come 
for any more sittings during the remaining five weeks which 
we were in Washington, and I naturally assumed she had 
broken her contract and that the affair was over. Pre¬ 
viously I had given her a check for $500 on the strength of 
her plea of a sick sister in England. I do not accept any 
liability for the pictures referred to in your letter. 

4 4 Sincerely yours, 

! “GRACE BURNAP EVERETT.” 

Plaintiff further testified that the group of three paint¬ 
ings under one frame was, from her point of view as an 
artist, a finished product; that they have been just as they 
are since the defendant and her family left Washington in 
May or June, 1926; that it is verv misleading to sav that 
Sarah’s portrait, was finished first; that she worked at 
them all at the same time, and that they were all (referring 
to the triptych) finished before the end of June, 1926, and 
that the portrait of Mr. Everett was finished in the sum¬ 
mer of 1926. Plaintiff further testified that all the work 
on the portraits has to be done in her studio under con¬ 
ditions where she, is undisturbed and without anv dust to be 
allowed, which makes it necessary for plaintiff to have a 
contract that perjnits her to make an exact copy; that she 
does her work on the portraits with tracing paper right 
up to the eyes, nose and mouth, and the eyes, nose and 
mouth she does from life in their home and from 

54 that document (copy) she, in her home, puts in the 
eyes, nose and mouth on the portraits; that all the 
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work on the portraits themselves plaintiff does in her own 
studio; that the portraits themselves were finished as above 
stated and as such were finished works of art, but they had 
not been finally sealed into their frames and thus finished 
so far as the whole business arrangement was concerned 
because plaintiff always grants her clients the privilege of 
commanding her to put in the individual expressions they 
prefer and it was for such final sittings that plaintiff was 
asking in her letters of May 24 and subsequent jdates. 

On cross-examination plaintiff testified that it was not 
necessary to familiarize herself with the characteristics 


of the children’s parents to paint the portraits of the chil¬ 
dren; that she took photographs of the defendant and her 
husband after she received commissions to paint pieir por¬ 
traits and that she took photographs of them aiujl the chil¬ 
dren to become familiar with their characteristic poses; 
that the films were developed in plaintiff’s kjitchen in 
Anacostia, D. C.; that they were never made permanent 
and were destroyed the night she developed them. Witness 
did not recall that she destroyed them immediately but 
when her attention was called to her deposition theretofore 
given in this case she stated that she testified in this dep¬ 
osition that she took roughly two dozen pictures; that 
she developed them in her kitchen at night and that she 
destroyed them and threw them away immediately, never 
permitting them to dry. Plaintiff was unable to sitate how 
many photographs she took of each of the subjects but that 
she did take photographs of each one and that these photo¬ 
graphs were taken in the home of the defendant; that she 
took several photographs of Mr. Everett pi several 

55 different poses; that she took photograph^ of him 
standing on the level and also standing with one foot 

on some books to give the effect of standing on s^eps, and 
that she took these photographs of him in riding clothes; 
that she took photographs of the defendant sitting on the 
table designed by her brother in her home. 

Plaintiff further testified that immediatelv following the 
defendant’s visit to her at her studio in Anacostia, 

56 D. C., she went to the defendant’s home on defend¬ 
ant’s invitation to become acquainted with (the chil¬ 
dren, and have them become acquainted with her; that on 
the occasion of her second visit she took Exhibit |5 to the 
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defendant’s home, and that she showed this to the defend¬ 
ant and discussed with her the painting of her portrait 
along with those of the children. Plaintiff’s recollection 
was that the children posed for her on her second visit to 
the defendant’s home; that she had lost the record of the 
number of times the children posed but she would say 
roughly between four and eight times. 

Plaintiff further testified that from the date she delivered 
to the defendant at her home in Washington the “flyer” 
(unnumbered exhibit) she was never allowed to see the 
children again although she appealed to the defendant over 
and over again, and that they did not pose for her again 
after she completed the 1 ‘flyer.” 

Plaintiff further testified that she copied the paintings on 
the ivories from water color sketches made in defendant’s 
home except for the eyes, the nose and the mouth; that the 
eyes, nose and mouth were painted on the ivories; that this 
work was also done in defendant’s home, and that the 
ivories on which they were painted had been used for other 
purposes and the sketches destroyed. 

At this point defendant’s counsel called the plaintiff’s 

attention to her deposition taken on May 16, 1929, in which 

she testified that she had color sketches on ivory of the 

heads and faces of the defendant, her husband and her 

children: that they were in her possession in Kansas City 

and that in response to a request of defendant’s counsel 

to produce them that plaintiff stated that she had never 

allowed anvbodv in the twentv-five vears she had 
• * • * 

57 painted, without an exception, to have these studies; 

that they are her private portraits which she always 
keeps private, her original studies which she keeps for her¬ 
self, and it is from these studies that she had done the 
faces of the portraits involved herein; that she makes these 
sketches the first time she goes to the home, even before 
she makes the pencil sketches, and plaintiff stated that she 
remembers giving such testimony in her deposition. 

Plaintiff further testified that immediately following her 
deposition on her return home she looked for these studies 
but was unable to find them, and that evidently she had 
removed the sketches and used the ivories for other pur¬ 
poses ; that these sketches were destroyed before the depo¬ 
sition was given and before this suit was begun; that she 
had preserved the pencil sketches because they were not 
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valuable, whereas the ivories were very expensive, the sup¬ 
ply of them is limited and plaintiff cannot get them easily; 
the color sketches on ivory had served every purpose and 
were completely copied on the four ivories whicjh had been 
ordered, and plaintiff could not hold up the valuable ivories 
which were difficult to get from England. 

Plaintiff further testified that she never exhibited the 
painting designated as the “flyer’’ (the un-numbered ex¬ 
hibit) to the defendant and her husband; that she left it 
at the front door of defendant’s home and that she never 
saw the defendant or her husband in the presence of it 
or it in the presence of them. 

Alyn Williams, called as a witness by and on behalf of 
the plaintiff, having been first duly sworn, testified that he 
is a miniature portrait painter; that he has been|such since 
1890; that he is at present located at 1724 Connecticut Ave¬ 
nue, this city; that he is President of the Royal Society of 
Miniature Painters, Sculptors, and Engravers, iri England; 

vice-president of the Imperial Artists League; vice- 
58 president of the Royal British Society 6f Artists, 
and a member of the Royal Cameron Academy. 

Without further proof defendant’s counsel, fok the pur¬ 
pose of this case, admitted the witness’ qualifications to tes¬ 
tify as an expert. 

The witness further testified he had examinee^ the por¬ 
traits which are the subject of this suit and that in his 
opinion they represent finished portraits unless the artist 
made some special arrangement; that he had been Chair¬ 
man of about 40 or 50 committees for the selection of mini¬ 
atures, and if these miniatures had been put before his 
committee they would, in his opinion, have been passed as 
suitable for exhibition; that tliev show undoubted skill and 
artistic abilitv. 

Witness further testified that he did not consider that the 
plaintiff had unduly delayed delivery; that paintings arc 
not mechanically produced and cannot be done in a mo¬ 
ment; that an artist must be in the mood to wofk. Wit¬ 
ness also testified that the sketches and studies ihown by 
several of the exhibits show good technique; that he does 
not consider it a waste of time in the preparatioh for the 
making of ultimate pictures, to make such sketche^ as were 
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shown by the exhibits, although it is very unusual for an 
artist to make such finished studies as some of the studies 
exhibited in this case; that it is not unusual for painters 
to take snapshots or photographs; that this is very often 
done to save the sitter’s time. 

In response to questions asked by the Court, this wit¬ 
ness testified that photographs were of no value to a painter 
other than for saving the time of the sitter and taking the 
place of sketches; that an artist uses the photographs sim¬ 
ply for the line, etc. 

59 The foregoing is the substance of all the evidence 
offered in behalf of the plaintiff. 

Thereupon, the plaintiff rested her case in chief. 

Thereupon, to maintain the issues on her part joined, the 
defendant, Grace Burnap Everett, was called as a witness, 
and having been first dulv sworn, testified in substance that 
she lives at 23rd Street and Sheridan Circle in this city, is 
the widow of the late Edward H. Everett, who died April 
26, 1929; that she first saw the plaintiff with regard to the 
painting of portraits of her two children to the best of her 
recollection in the early part of January, 1926, and that on 
this occasion she told the plaintiff that she would like to 
give a miniature of the children to Mr. Everett for his 
birthday, which she told plaintiff was May 18; that the 
plaintiff came to her house the following day to meet and 
become acquainted with the children; that she saw the 
plaintiff for the first time in her studio in Anacostia and 
that some time during the same week defendant gave plain¬ 
tiff a commission to paint the portraits of her two children; 
that before giving the commission the plaintiff had given 
defendant her calling card showing her prices and had im¬ 
pressed upon the defendant “the fact that she never 
allowed a clieiit to have a painting until they expressed 
entire approval, and to quote her words exactly, ‘I spit on 
my finger and rub it out and that is all there is to it’ that 
the defendant told plaintiff that one thing above all others 
she wanted was a likeness of the children, and that it was 
in response to this statement that the plaintiff made the 
statement that islie never allowed a client to have a picture 
unless it met with approval; that on the day of the 

60 first visit to the defendant’s home plaintiff made an 
appointment to come again, at which time she took 
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several snapshots of the children; that she posbd the chil¬ 
dren several different ways with many little different gar¬ 
ments on, and that plaintiff and defendant decided on a 
cute little pose, and that plaintiff took several snapshots of 
each child so posed separately; that plaintiff and defendant 
agreed upon a separate pose for each child; that|there were 
to be two paintings—one of each child. j 

The defendant testified that Exhibit 5 was submitted to 
her by the plaintiff in her home in January, according to 
the best of her recollection; that prior to submitting this 
sketch to defendant, the plaintiff had taken some} snapshots 
of the defendant and at the time of submitting stame plain¬ 
tiff suggested that the defendant allow plaintiff to paint 
her portrait also, and explained that the frame fo!r the three 
portraits would be in three parts, hinged together so that 
for the time being the defendant could have all three pic¬ 
tures and later each child could have its own picture, 
which time the defendant told the plaintiff that bhe did not 
wish to have her portrait painted. 

Defendant testified further that when the plaintiff took 
kodak pictures of her that she explained her tnethod of 
painting and told the defendant that a real artist painted 
not what the eye sees but what the mind perceives, and that 
she wanted to take some snapshots of the defendant to feel 
the atmosphere and to bring out in the children things 
which the defendant probably had not seen; thaf; plaintiff 
asked the defendant to put on a particular evening gown, 
which suggestion precipitated a long discujssion, but 
61 that defendant finally consented to do sb and the 
plaintiff then wanted defendant to put j on some 
emeralds which defendant had; that defendant ajt first re¬ 
fused to do that, but finally did put them on. 

Defendant further testified that the plaintiff btoted to 
have the children pose for the painting of their portraits 
during the second week and that thereafter plaintiff came 
to defendant’s home on an average of three tim^s a week 
from that date until the last of April, with the Exception 
of two weeks when the defendant was away kith her 
family, and that on perhaps every occasion or nearly every 
occasion one or the other of the children posed and that the 
defendant was present the majority of the times when they 
posed; that the portrait designated as the “ flyer” (the water 
color painting of the two children) was completed approxi- 
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mately the last of April; that before it was completed de¬ 
fendant had asked innumerable times to catch a glimpse 
of the work plaintiff was doing and the plaintiff told de¬ 
fendant that was absolutely against her principles; that 
she waited until the pictures were finished and then she 
asked the parents, grandparents and relatives to gather 
around for the unveiling, as it were, and a day or two be¬ 
fore this picture was revealed that the plaintiff told the 
defendant it was soon to be finished and asked defendant 
to have her friends come in and look at the picture; that 
the picture was exhibited to the defendant by the plaintiff 
and when it was exhibited defendant’s husband got up and 
left the room and defendant told plaintiff that she was 
fearfully disappointed; that they were where they had be¬ 
gun ; that the pictures she had expected plaintiff was paint¬ 
ing were not there. Whereupon, plaintiff said to defend¬ 
ant, “Well, you know I can go up to your country place 
with you and give you all the time you want up 
62 there,” but that defendant did not agree to this but 
told plaintiff that she was not leaving Washington 
until the 1st of June and that she would like for the plain¬ 
tiff to commence immediately on the commission given her, 
preferably starting with Sarah (the name of one of the 
children), but that between this date and the time defend¬ 
ant left Washington for her summer home in Bennington, 
Vermont, she did not see or hear from the plaintiff again; 
that she went to Bennington the latter part of May and 
that she did not again return to Washington until the 
summer of 1929. 

Defendant further testified that she never saw Exhibits 
6, 7-A, 7-B, 8, 9, 10, 11, 12, 12-A, 12-B or 12-0, nor did she 
see any of the paintings of the children, her husband or 
herself prior to the taking of the deposition in this case, 
and that she does not remember seeing Exhibits A or 15 on 
that occasion or prior to the trial of this case. 

The defendant further testified that the photographs 
taken of Mr. Everett were taken under the same circum¬ 
stances under which thev were taken of the defendant; 
that the plaintiff explained that the photographs of Mr. 
Everett would aid her in painting the portraits of the 
children. 

The defendant further testified that the plaintiff made a 
sketch of Mr. Everett’s head and that the sketch was made 
under the following circumstances: 
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Plaintiff told the defendant that next to her ojvn husband 
Mr. Everett had the most magnificent head spe had ever 
seen and asked the defendant if she would persuade him 
to allow plaintiff to sketch his head for a personal study; 
that the defendant told the plaintiff that would be difficult 
but that one day in the defendant ’s sitting room when 

63 coffee was being served after lunch and Mr. Everett 
w r as drinking his coffee, the plaintiff, with a char¬ 
acteristic gesture, said to Mr. Everett “Hold that pose,” 
and that the defendant at the same time asked Mr. Everett 
to allow the plaintiff to sketch his head, repeating to him 
the complimentary remarks the plaintiff had blade about 
him; that Mr. Everett did hold the pose for a minute or two 
and plaintiff sketched hurriedly a few lines; that this was 
the only occasion that she did any sketching of IVIjr. Everett. 

Defendant further testified that just a few wpeks before 

the trial of this case she found the frame for Mr] Everett’s 

picture in Mr. Everett’s office in defendant’s home and that 

she immediatelv took it to Mr. Minor’s office or the same 

- 

day she found it and left it there. 

Defendant further testified that she never on any occa¬ 
sion posed for the plaintiff to paint her portrait and that 
Mr. Everett never posed to her knowledge for tl^e purpose 
of enabling plaintiff to paint his portrait, anc| that she 
never saw him pose for a painting. 

Defendant further testified that she never gave the plain¬ 
tiff a commission to paint her portrait or the portrait of 
her husband, nor did Mr. Everett ever in defendant’s pres¬ 
ence and in the presence of the plaintiff authorize the 
painting of a portrait of himself or the defendant. De¬ 
fendant further testified that she never saw the triptych 
frame until the taking of plaintiff’s deposition in this case, 
and that she did not at any time or any place together with 
her brother, George Burnap, approve the drawings or de¬ 
signs for picture frames which were offered in evidence 
in this case, nor did she personally approve of a|nv draw¬ 
ings for frames which have been offered in evidence in this 
case, and that she never saw any of said drawings 

64 except Exhibit 5, and that Exhibit 5 was not shown 
her as a design or drawing for frames, bht simply 

to illustrate how the three pictures could be hinged to¬ 
gether so that the defendant could have them all While her 
children were with her, and when the children werp married 
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or left her for other reasons, each child could have its own 
picture. Defendant testified that she never at any time 
authorized the plaintiff to place an order for any frames. 

Thereupon the defendant was asked the following ques¬ 
tion : 

“Q. I want to ask you Mrs. Everett, if these pictures 
of the children are satisfactory likenesses of them to 
vou ? ’’ 

9t 

To which question counsel for the plaintiff objected upon 
the ground that there is no foundation in the pleadings 
whatsoever for the question. 

Whereupon, counsel for the defendant announced that he 
offered to prove by this witness that the paintings are not 
satisfactory likenesses of herself or her husband. 

Thereupon the court sustained the objection of counsel 

for the plaintiff and granted to the defendant an exception 

to the ruling of the court, which exception was then and 

there dulv noted in the minutes of the court. 

* 

The defendant further testified that the circumstances 
under which she gave the plaintiff $500.00 were as follows: 

That the plaintiff came to the defendant apparently in 
distress, with tears rolling down her cheeks, and told the 
defendant that her sister in England was very sick and had 
to have help and asked the defendant if she would let plain¬ 
tiff have $300.00 to send to her sister, and defendant said, 
“Well, yes, I will give you $500.00,” which defendant 
65 did immediately, and to the best of her recollection, 
she sent someone in her house out to mail the plain¬ 
tiff’s letter, with the check enclosed, to plaintiff’s sister, 
and that the letter was mailed from defendant’s house. 

On cross-examination the defendant testified that there 
was a mountain known as Bald Mountain, and when plain¬ 
tiff exhibited some sketches for her to decide what back¬ 
ground she wanted, she remarked, “Why, that looks like 
Bald Mountain which faces our home in Bennington” (re¬ 
ferring to Exhibit 7, which was one of the sketches sub¬ 
mitted). The defendant testified further that she did not 
have the slightest idea what became of the other sketches, 
but that she did not see Exhibits 7-A or 7-B, and that Bald 
Mountain* is just a high hill and not a mountain at all; 



GRACE B. EVERETT VS. MYRA E. KORZYBSKll. 49 

that there was no discussion as to whether thjs mountain 
should go into the rear ground of the painting of defend¬ 
ant ’s portrait as the painting of the portrait of her was 
never discussed at all. 

Defendant further testified that she posed in a buffon 
gown for the plaintiff but that she did not makp a selection 
of slippers to wear with this gown, as there whs only one 
pair of slippers that went with the gown, and that on that 
occasion when she wore this gown she also wore her 
emeralds; that she posed sitting down upon a tjable in her 
sitting room; that she was also photographed by the plain¬ 
tiff sitting on this table; that it was not explained to her 
why the children’s heredity or environment would be better 
shown by keeping her in the same position on tl)e table for 
different photographs but that she accepted 4s true the 
statement of the plaintiff that photographs wpuld assist 
in bringing out the heredity or environnpent of the 
66 children; that the table on which she sat yas not the 
table that her brother had made for her); that this 
table was not in the sitting room; that when tl|ie plaintiff 
saw the table defendant’s brother had made fori her plain¬ 
tiff admired it very much and asked permission to sketch 
it, which permission was given but that the sketching of the 
table by the plaintiff had nothing to do with her commission 
to paint the portraits of the children or plaintiff’s claimed 
commission, which defendant denied, to paint the portrait 
of the defendant; that the defendant did not spe plaintiff 
sketching the table but knows that she must haVe done so 
because when the defendant first saw the paintings at the 
time of the taking of plaintiff’s deposition the table was 
there shown. 

Defendant further testified that Mr. Everett hpid a pose 
for the plaintiff to sketch him in the defendant’s sitting 
room while having coffee after lunch; that he yras m his 
riding clothes and defendant thinks he had his riding crop 
with him; that he also posed on this occasiop for the 
plaintiff to take snapshots of him and that he posed only 
on this one occasion, but defendant does not knowjwhat kind 
of a sketch plaintiff made of him as she never s^w it. 

Defendant further testified that plaintiff renewed many 
times the suggestion that she be authorized to paipt defend- 

4—6020a 
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ant’s picture; that it was a matter of frequent discussion; 
that she first suggested making a painting of Mr. Everett 
some time after she talked about making one of the de¬ 
fendant; that when plaintiff brought up the matter of mak¬ 
ing a painting of Mr. Everett the defendant told her that 
it could not be done for the reason that Mr. Everett had a 
picture painted of himself that was in the attic and a 

67 picture that he had painted of the first Mrs. Everett 
with her two grown children was in the basement 

and that Mr. Everett was rabhid on the subject against 
having his picture painted. Defendant stated that she was 
unable to state when plaintiff first suggested to her the 
painting of Mr. Everett’s picture, but that it was some 
time after plaintiff talked with the defendant about paint¬ 
ing her own and that it all occurred before the defendant 
went to Atlantic Citv for the Easter holidavs, and that the 
defendant was in Atlantic City on March 22, so that all this 
discussion transpired after he had posed for the plaintiff to 
sketch his head and after the plaintiff had taken the snap¬ 
shots of Mr. Everett in his riding clothes; that to defend¬ 
ant’s knowledge plaintiff did not make sketches, either 
pen, pencil or with brush, of Mr. Everett except on the one 
occasion when plaintiff ask him to hold his pose and she 
sketched his head as testified to above. 

Plaintiff’s counsel called to defendant’s attention the two 
sketches (Exhibits 9 and 10) of Mr. Everett and asked 
if she denied having any conversation with the plaintiff 
concerning his hand being in his pocket or out of his pocket, 
and the defendant would neither affirm or denv it but stated 
that she had no recollection of anv such conversation. 
Defendant testified that the plaintiff never showed her 
any snapshots or sketches of Mr. Everett; that she never 
inquired what became of the snapshots or what was done 
with them and that the plaintiff told her that the snapshots 
were for plaintiff’s own use to acquaint herself with what 
she might see and bring out in the children from studving 
the snapshots of Mr. Everett and the defendant. 

68 Plaintiff’s counsel called the witness’ attention to 
plaintiff’s Exhibit 13, being a letter dated March 30, 

1926, from the defendant to the plaintiff and with reference 
to which the following transpired: 

“Q. T wish to, read you this letter. I wish to found a 
question on it. (Reading:) 
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‘Dear Countess: 

‘Your letter, like yourself, full of charm and Understand¬ 
ing, just received. Anything you and my brother agree 
upon will be right. Both of you run too true to form to 
yield to the other unless you can honestly do so. Of course, 
if vou hitch horns, send a sketch to us that we mav ig- 
norantlv express our preference. We may sta\j here until 
the Saturday following Easter/ 

“And there is further matter which for the purpose of 
my question is immaterial. 

“If you hitch horns, send a sketch to us.” 

To what matter were vou referring in the letter? A. To 
the matter to which she referred. 

“Q. Of course, that is not an answer. To wjhat matter 
were you referring? A. To the frame. 

“Q. To the frame? A. Yes, the frame. | 

“Q. What matter about the frame? A. Just what it 
says. Evidently there had been a—some talk about—ac¬ 
cording to a letter which she wrote to me she had been 
discussing with mv brother about some frame. 

“Q. You knew nothing of that until you got the letter? 
A. No. j 

69 “Q. How did she know you had a brother who 

might be interested in a frame? A. Sh^ had— I 
can’t answer the last part of your question. I c^n answer 
the first. Do vou want to— 

“Q. I will put my question differently. Wer^ you sur¬ 
prised when vou heard that she was talking to vour brother 
about a frame? A. I think probably I was. 

“Q. You had said nothing to her about discussing frames 
with your brother? A. Oh, no. 

“Q. Read the second paragraph of that letter, please, 
with that in mind. Perhaps if I read it over you^ shoulder 
it would be better. 

(Reading:) “Anything you and.my brother a£ree upon 
will be all right. Both of vou run too true to fortn to vield 
to the other unless you can honestly do so. Of course, if 
you hitch horns, send a sketch to us that we may ignorantly 
express our preference.” 

“A sketch of what? What did you mean? A. A sketch of 
what she was talking about—of the frames. 
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“Q. Do you have her letter to you? A. I have not. 
“Q. In vour direct examination vou said vou had not 
been to your brother’s studio with her. Regardless of 
place, did you ever discuss frames with the Countess and 

your brother, Mr. Burnap? A. No. May I explain- 

“Q. You may explain. A. I would like to explain 

70 about- 

“Q. Yes. A. —how the Countess met my brother, 

so it won’t appear that I never knew the Countess and 

mv brother knew each other. 

“Q. If you have any explanation of that, I would be 

glad to know it. A. One noon when the Countess was 

lunching with us, which she invariably did, my brother 

came in unexpectedly, and I presented my brother to the 

Countess and said that mv brother was an architect and 

that the Countess was a painter, and I was very interested 

to have two artists meet together at the same table; and 

that I wanted vou to understand that tliev had met each 

» % 

other and that I knew that tliev knew each other. 

“Q. When you came back from Atlantic City—I will put 

it this wav—did vou hear from the Countess that she and 
* * 

her brother had hitched horns while vou were awav? 
A. No. 

“Q. What did vou hear concerning the result of- 

“Mr. Lesh: Pardon me just a moment. I was very 
anxious that vour Honor should—because, of course, vour 

Honor is the onlv trier of the facts in this matter- 

“The Court: I am listening, Mr. Lesh, Go on. 

“Bv Mr. Lesh: 

“Q. What did you hear when you got back to town con¬ 
cerning the result of the conference between vour brother 
and the Countess? A. I didn’t hear anvthing. I didn’t 
know there were anv conferences. 

“Q. You didn’t follow up the subject matter of 

71 this letter to the Countess to find out what she and 
your brother had agreed upon or failed to agree 

upon? A. Oh, no. 

“Q. You asked no question of anyone about it? A. I 
did not. 

“Q. You saw the Countess after this, again? A. Oh, 
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At this point the Court interrupted the cross-examination 
of the defendant by plaintiff’s counsel and examined the 
defendant as follows: 


that the 
jume, to be 


“Q. Mrs. Everett, I understood you to say 
gown that you wore—and this is supposed, I ass 
a rough reproduction—was a modern evening go^vn or din¬ 
ner gown. A. Yes. 

“Q. That you put on. I can’t tell it from this exhibit 
offered in evidence: Was that gown bare arms? A. Yes. 

“Q. Cut a little low? That is shown there. A. It was 
not that shape. It was a low-neck gown. 

“Q. Was it a corset shape, this shape? A. And wider 
on the shoulders. 

“Q. Is that a fair representation or not of tl}e skirt of 

the dress which vou wore on the occasion which voh referred 

* * 

to ? A. It does not represent it very well; no. 

“Q. Does it bear any resemblance to that evening gown 
which you put on on that occasion? A. I don’ 
does—not a great resemblance. 

“Q. What resemblances would you point out? A. It im¬ 
presses me there more as a drapery, and the same thing 

represent 


t think it 
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applies to the two children. That does not 
what the children were wearing. 

“Q. So much for that. Then, with regard to this, 
your testimony as to this picture: You were pointing out 
when you testified with regard to it, I suppose, in what 
respects it was not a correct likeness of your children; but 
you did so, as I understood your testimony, by spying that 
Sarah, which was the youngest- A. Yes. 

“Q. This one had very dark hari? A. Yes. 

“Q. And that the older one had light hair? A. Yes. 

“Q. Very light? A. Yes. 

“Q. Lighter than- A. That is yellow aii(|i hers is 

brown, light brown. 

“Q. That is the older child? A. Yes. 

“Q. Here is a light brown and the youngest child’s is a 
dark brown. Now I was concerned to know the; 
your youngest child’s hair at the time this was dohe. Very 
much darker than that? A. I think so. 

Q. And of this one was the hair lighter or darker? A. 
Lighter. 


“Q. Lighter of the older? A. Brown; not- 


golden tint. 


•not the 
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Q. Not the golden tint but rather a brown. This has an 
apparency, I should call it, rather a hue tint of yellowish, 
a hue or tint, of the older girl. About the eyes I was 

73 not clear. My recollection is that you said that your 
youngest daughter had very dark brown eyes. A. 

Yes. 

“Q. And what was it you said about the color of your 
older daughter’s eyes? A. I don’t recall that I said any¬ 
thing, but the older daughter has a pure gray eye. 

“Q. A gray. Now, how much darker, if at all, were your 
youngest daughter’s eyes at the time this was done, this 
portrait there? Would you say very much darker? A. 
May I explain to your Honor, it was not the question of its 
being a likeness. The first shock Tvas that it was not what 
I had ordered. Mr. Everett and I expected to see each child 
painted separately. 

“Q. I know. That is another aspect of the matter; but 
you addressed yourself, in response to questions by your 
counsel, to what I understood you to be telling us was a 
lack of resemblance to your children, not with respect to 
the fact that this represented the children together when 
you wanted them painted separately, but the lack of re¬ 
semblance. You were dealing with that aspect of the mat¬ 
ter, were you not, in your testimony? A. I was. 

“Q. What you did not make clear to me was in what re¬ 
spects the lack of resemblance exhibits itself in that pic¬ 
ture. A. I was taken a little by surprise, because I had 
not analyzed the picture from that standpoint. In analyz¬ 
ing it that way, the thing that strikes me is that Betty 
Grace was slender- 

“Q. You have said that she was a fragile child and 

74 that the picture did not give that sort of impression 
of fragile figure at all; but then you went on with, 

as I understood, pther points in which the two pictures lack 
resemblance to your children besides that, and you spoke of 
the darker hair of your youngest child and dark eyes of your 
youngest child, light hair of your oldest child, and I think 
you said something about the eyes. Now I do not recall 
whether vou said anvthing about the nose of the children 
and the expressions that they are supposed to exhibit in 
that picture. I want to be sure that I understood you in 
what respect besides this one of fragile figure of your oldest 
daughter—what other respects the pictures lack re- 
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semblance as portraits of your children. A. I would not 
know how to analyze it, but I would not know that Betty 
Grace was my child. 

“Q. The lack of resemblance was so grea^; that you 
would not recognize her as your older child at that time? 
A. Well, I don’t know as I would like to say exactly not 
recognize as my child. 

But I understand, Mrs. Oliver, you were all the time con¬ 
cerned about in what respects—you, the mother of these 
children—at the time this was exhibited to vou, vou wish 
the Court to understand, there was lack of resemblance as 
portraits of your children? You were not, I take it, ex¬ 
pecting photographic copies of your children, were you? 
A. Oh, no. 

“Q. If I may be pardoned to use a poor, humble lay¬ 
man’s expression, you expected that the portraiture would 
have certain—shall I say atmosphere? Would t^iat be cor¬ 
rect? A. Well, I expected a likeness. 

“Q. Of course you expected a likeness, but I mean 
75 you did not expect a likeness such as we get from a 
full well taken photograph, did you? A. I did. May 
I explain just that one particular point? I have just seen 
De Loss Lee’s painting of the wife of the godmother of this 
child, and it was so wonderful that I spoke to the Countess 
about it, and the Countess said De Loss Lee prostitutes his 
art; if he has gotten a likeness it is a very unushal thing; 
he prostitutes it and paints an eagle or anything for the 
gain. And so when I saw this it was an awful shock to me; 
not only that it was not what I ordered, but it was—the 
expression—I can’t analvze a face to tell vou wiv that is 
not, but all the expression, everything is wifong; but 
that- 

“Q. Of course, the natural inference as to your oldest 
child, when you are telling that you could scarcely recognize 
that as your oldest child at the time that picture was sub¬ 
mitted to you—that means, of course, it bears no real re¬ 
semblance to your child at all. A. If she were alone, with¬ 
out this child, and I walked in the room and saw that, I 
think I can honestly say I would have taken it for $ fanciful 
painting and not recognized my child. I would^I might 
have said “That looks a little like Betty Grace.” j 

“Q. And the only reason why you feel there might be 
some resemblance is really brought about by the contact 
with the younger child, and that would lead you to suppose 
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that that is the older one of the two; is that right? A. I 

would like to modify that a little from the fact- 

“Q. Please do not understand—I am not desirous at all 
of holding you down to anything more than you feel 

76 that you can tell us. I was not clear as to what you 
meant to tell us about the lack of resemblance, be¬ 
cause you commented first, as I recall—you said that the 
youngest child had very dark hair, that the younger child 
had very dark eves, and I remember that vou told us that 
the figure of vour oldest child—I think it was Bettv Grace— 
that she -was a very fragile child—fragile, very slight, 
slender of build—and that that did not convey any such 
fragileness as that. Is that what you meant? A. Yes. 

“Q. Now am I to understand from your testimony, when 

you said that your youngest child had very dark hair, that 

the hair as painted of her in the picture does not resemble 

her hair because it is not as dark? What is the fact? A. 

The gold—there is a lot of gold in the hair, and my girl 

has a dull, dead brown hair, like the dead black hair. 

“Q. Like the !color of the brown chestnut burr when it 

opens and discloses a ripened chestnut? Do you remember 

those lines of Tennvson? Anv other want of resemblance? 

* • 

I do consider it quite important, let me say very candidly, 
to you in this case to know just what are all of your specific 
objections to that. T understand, first, that it was a picture 
of the children painted together, which you told us you did 
not order; that you wanted separate pictures of your chil¬ 
dren. Passing from that phase of the matter, we come, 
then to the lack of resemblance, as I spoke of, otherwise, to 
the children. You need not say anything more about the 
fragile figure of vour oldest child. I understand that. 
Now, with respect to the hair, as I understand it, then, your 
testimony as to the youngest child is, at that time her hair 
was not merely a dull brown. You say a deep or very 

77 dark brown, lightened and tinged and lit up by the 
golden strands? Is that what you meant to tell us? 

A. Yes. 

“Q. And as to the eyes of the younger child- A. I 

think those—I don’t think they could be darker. 

“Q. Wherein do they not resemble vour youngest child? 
A. I am sorry I have not the ability to explain. In the first 
place, those are not her eyes. 

“Q. I won’t ask you anything further about the matter.” 
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Cross-examination resumed: 

The defendant testified further that Exhibit 5 was not 
shown her before she posed in her buff on gowh; that the 
type of gown shown in Exhibit 7-A and 7-B are iiji effect but 
not in detail the same as the gown in which she posed; that 
the type of gown in Exhibit 8 is in detail the gown she 
posed in, that is, it is long-waisted; that Exhibit i5 does not 
represent the gown at all; that when plaintiff sketched the 
defendant, defendant was sitting on a rectangulaif table and 
the table designed by the defendant’s brother is a round 
table; that the table shown in Exhibit 8 is also like the table 
designed by defendant’s brother and to some extent that is 
also true of the gown—it is long-waisted as was the gown 
worn bv the defendant and the color is the same. 

Defendant further testified that there was an agreement 
as to the poses of the children and that the poses agreed to 
for the children correspond to the poses of th£ children 
shown in Exhibit 8 except that in the poses agreed to Sarah 
did not have a jump-rope, but in effect the posis are the 
same; that the same is true as to Exhibit 6 and so far 
78 as Sarah is concerned in Exhibit 7; that there was 
also a sketch of Betty that was agreed to; that the 
agreement as to these poses was entered into ear ly—either 
the first or second week after the defendant! met the 
plaintiff. I 

Defendant further testified that the unnumbered exhibit 
designated as a ‘ 4 flyer” was submitted by plaintiff to the 
defendant; that it did not represent poses of th4 children 
that had been agreed to and was not a fulfillment of plain¬ 
tiff’s commission to paint portraits of the two children, and 
when the “flyer” was submitted defendant thinH she told 
the plaintiff in what respects the painting was not satisfac¬ 
tory; that it was a very difficult moment; that Mil. Everett 
left the room without making any remark and lej’t the de¬ 
fendant to bear the burden alone; that she does n^t remem¬ 
ber all the criticisms she made of the painting at! the time 
but does remember that she told plaintiff that Sarah was 
only three years and three months old—just a tjaby that 
had had no contact with the world, while in the picture “she 
is not a babv at all; she is wor dl-x * * *. I elaborated 

upon that one point—that she was my baby and ini that she 
was a worldly child—woman I thought. I wasj startled 
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when I saw her portrait”; that the two nurse maids were 
present when the defendant made this remark to the plain¬ 
tiff, but that these nurse maids are not now with the defend¬ 
ant. 

Defendant testified that when the “flyer” was submitted 
that it was her impression that the plaintiff was submitting 
it as a fulfillment of her commission; that she is unable to 
state when or how the plaintiff told her that it was only 
intended as a studv and not as fulfillment of the Commis- 
sion, but that the plaintiff did tell her this between 
79 the date the “flyer” was exhibited and May 4, 1926, 
when the defendant wrote the plaintiff a letter here 
read to the court as follows (Exhibit 17): 

“Dear Countess: 

Your letter was received just as I was leaving the house. 
Mr. Everett and* I do not consider the portraiture of the 
children a likeness, but that is of little importance since 
it is only one of your studies. Will you start the portraiture 
of one of the children at once, preferably that of Sarah? 
We have now decided to remain here until June 1, which 
will give us time for the necessarv sittings. 

“Sincerelv vours, 

T " “GRACE EVERETT. 

“Please excuse this typewritten letter, which I am 
hastening to vou from mv brother's office.” 

Defendant further testified that her recollection is that 

the dav following the submission of the “flyer” plaintiff 

called her over the telephone and told her not to worry or 

feel badlv about it, that it was “onlv reallv a 4 fiver’.” 

• • » • 

Defendant further testified that the statement in her 
letter of May 4, 1926, to the plaintiff that she expected to 
remain in Washington until June 1 indicated that it would 
be satisfactory to her if the plaintiff completed her com¬ 
mission bv that date. Defendant was unable to state the 
exact date on which she left Washington but that it was 
about May 24, 1926, and the special delivery letter of the 
plaintiff to the defendant mailed on May 24, 1926, was de¬ 
livered to the defendant at the St. Regis Hotel in New York, 
where the defendant stopped over for a day or two on her 
wav to Bennington, Vermont. 

* C? 7 
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At this point plaintiff’s counsel read from Exhibit 35, 
being a letter to Mr. Birney from the defendant, dated 
May 12, 1927, as follows: j 

“Mr. Everett and I expressed our disapproval. 

80 The Countess did not again communicate with us or 
come for any more sittings during the regaining five 

weeks which we were in Washington and I naturally pre¬ 
sumed she had broken her contract and the affair was over. 
Previously I had given her a check for $50|3.00 on the 
strength of her plea of a sick sister in England. I do not 
accept any liability for the pictures referred to in your 
letter,” 

and concerning this statement in her letter to i^Ir. Birney, 
the defendant testified that when she did not hear from 
plaintiff during the month of May she “naturallV presumed 
she had broken her contract and the affair was lover,” and 
that it was this period of delay during which she remained 
in Washington when she did not hear from the pllaintiff that 
the defendant presumed that the plaintiff had broken her 
contract and abandoned the work; that the plaintiff had 
been coming.to the defendant’s home two or tihree times 
weeklv since January and thev had been quite Mendlv and 
on intimate terms when all at once the defendant did not 
hear from the plaintiff and plaintiff did not again come to 
the defendant’s home. 

Defendant further testified that when she received plain¬ 
tiff’s letter of May 24, 1926 (Exhibit 18-A), she \then knew 
the plaintiff did not intend to abandon her commjission and 
that in her reply (Exhibit 20) she asked for a delay; that 
the defendant’s letter to Mr. Birney is her own individual 
composition. 

Defendant was asked in reference to plaintiff’^ letter of 
May 29, 1926, “You knew from these statementi that she 
was talking about four pictures, did you not—a triptych of 
the three of you and one of Mr. Everett?” and tile defend¬ 
ant replied “I must have known,” and upon further 

81 cross-examination the defendant testified that 
“underneath I did know that she undoubtedly was 

forcing this matter of Mr. Everett’s and my pictures” 
and that “sub-consciously I must have realized [what she 
was doing.” The Court at this point remarked tfiat from 
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the answer the witness had .just given she understood the 
reference in the letter was to the pictures of the two chil¬ 
dren and herself and her husband. 

Plaintiff ’s counsel called defendant’s attention to Exhibit 
21-A, being a letter from the plaintiff to the defendant, 
dated May 30, 1926, and particularly at the one sentence in 
this letter where the plaintiff stated, “By the 20th of June 
I can have the four ivories now that I have the frames 
ready to finish,” and the defendant testified that she, of 
course, knew that the plaintiff was forcing the matter of 
Mr. Everett’s and her pictures, but that she had just prior 
to that time written the plaintiff to “Please begin at once 
with—on the commission that I gave you,” and that seemed 
to be enough rather than to start an argument about some¬ 
thing that did not concern the defendant at all in that the 
defendant had not given a commission to the plaintiff ex¬ 
cept for the two children, and that the reason she did not 
reply to the foregoing statements in plaintiff’s letter of 
May 30, 1926 (Exhibit 21-A), was that the matter of the 
frame was something defendent knew nothing about and the 
defendant felt it would be wise to leave that question to be 
taken up later, which the defendant by this time realized 
undoubtedly would come up later. 

82 Further,i upon cross-examination, defendant testified 
that she isaw her brother, the witness Burnap, many 
times after her return from Atlantic. 

At this point plaintiff’s counsel read to the defendant from 
Exhibit 26, being a letter from the defendant to the plaintiff, 
dated November 13, 1926, as follows: “Not having heard 
from you, either by ’phone or by letter, during the last 
month we were there before closing our house, I decided 
that you were as disappointed in the outcome as we were.” 
And in explanation of this statement the defendant testi¬ 
fied that she was disappointed in the “flyer” that had been 
exhibited to her by the plaintiff; that the only outcome of 
defendant’s commission to the plaintiff was this picture of 
the children together and it had taken defendant’s time 
from the first of January until the last of April and defend¬ 
ant had received nothing for all the effort of posing the 
children, etc., and because defendant had not heard from 
plaintiff between the time this “flyer” was exhibited and 
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the time defendant left Washington she had assumed that 
the plaintiff had abandoned the commission. 

Upon cross-examination, as to the plaintiff’s letter of 
November 21, 1926, defendant admitted that she probably 
knew when she got that letter that what the Countess was 
asking opportunity to do was to put in the subtleties of ex¬ 
pression, into these pictures which she told defendant were 
otherwise finished. 

Defendant further testified that she knew from plaintiff’s 
letter of May 24, 1926 (Exhibit 18-A) that plaintiff desired 
to go through with the commission and that when] she wrote 
the plaintiff under date of December 16, 1926 (Ex- 
83 hibit 29) it was her intention to let the plaintiff go 
through with the commission to paint th^ portraits 
of the two children when she returned to Washington, but 
that she meant what she said in that letter that | her plans 
were indefinite and she did not know when she woijild return. 

On cross-examination defendant was asked in respect of 
the letter of March 22, 1927, “Had you decide)! by then 
not to go through with the contract for the two children?” 
and she responded: “I hadn’t.” 

Defendant further testified that to the best of her recol¬ 
lection the plaintiff, late in January, took snapshots of her 
and after that time presented all sorts of reasonjs why the 
defendant should permit the plaintiff to paint he)* picture; 
that to the best of her recollection it was in February when 
she took snapshots of Mr. Everett; that from the time 
plaintiff showed the defendant Exhibit 5 with hqr picture 
in the center of the group that the plaintiff talkdd a great 
deal about painting a picture of the defendant; that later 
she began to talk about painting a picture of Mr. Everett, 
but after Mr. Everett expressed his views on his picture 
being painted, the matter was dropped and to tl^e best of 
defendant’s recollection, she never saw a sketch herself 
or Mr. Everett. 

On redirect examination the defendant testified t^iat prior 
to the taking of the deposition of the plaintiff, the defend¬ 
ant never saw but three sketches or studies prepared by the 
plaintiff; that the only frame she ever saw was| the one 
found among her husband’s belongings and that! she saw 
the painting of her husband and herself, shown by Exhibit 
A, for the first time in court since the opening of this 
trial. 
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84 Thereupon, further to maintain the issues on her 
part part joined, the defendant produced as a wit¬ 
ness George Burnap, who, being first duly sworn, testified 
that he is the brother of the defendant; that he is an archi¬ 
tect by profession; that he resides in Paris and that he 
had met the plaintiff in this case on two occasions—the 
first occasion being when he arrived unexpectedly at his 
sister’s home in Washington just at lunch time and found 
the plaintiff there and was presented to her by his sister, 
and that he met her again when she came to his office; that 
on the first occasion when his sister presented him to the 
plaintiff she said, 4 ‘This is Countess so-and-so, who is 
painting the portraits of the children,” and as he was leav¬ 
ing the defendant said to the plaintiff, “My brother has a 
studio which is very interesting and I hope he will invite 
you down there some time.” The witness further testified 
that he saw the plaintiff the following day; that she tele¬ 
phoned his office and asked whether she could come to see 
him that afternoon, to which the witness agreed; that the 
plaintiff came to his office late in the afternoon around six 
o’clock and talked awhile with the witness and looked over 
some drawing^ in his office, and after that they went to an 
upstairs room, and upon arriving in this room the plaintiff 
stated that she wanted to show the witness the painting of 
the children, but that the witness did not wish to look at 
the painting for fear some discussion might arise and said 
to the plaintiff, “Why, I don’t want to see any paintings. 
1 want to wait until they are completed,” which he thought 
was a polite excuse to get out of looking at them. Plain¬ 
tiff then asked him if he had any objection to looking at 
the frame, and that he agreed to do so; that she took out 

a sketch which could hardly be called a sketch, but 

85 more in the nature of a diagram of a frame, show¬ 
ing three openings, whereupon the witness remarked, 

“Well, I didn’t know that my sister was having three paint¬ 
ings. You remember the other day she said she was hav¬ 
ing paintings of the children.” Whereupon, the plaintiff 
remarked, “Of course, she is having one of herself,” to 
which the witness replied, “Well, that is interesting”; that 
the plaintiff then stated that she was having some difficulty 
with the frame; that the ivory only comes in a certain size 
and that she could not get a larger one for the center pic¬ 
ture to give it the proper importance in a group of three, 


GRACE B. EVERETT VS. MYRA E. KORZYBsjKI. 63 

I 

but all she could do was to steal a little from the size of 
the ivory of the two children which would make the center 
one appear a little larger, and witness sugges ted that it 
would be perfectly simple if she used the Palladian motive, 
a very simple architectural motive, where one oi[ the mold¬ 
ing lines of the architrave—the moldings of the architrave 
are carried up around the central arch, and one of the mold¬ 
ings carried across, which would make a joining with the 
ivory and allow her to put in a little joint as a neck over 
the central figure. Witness testified further that the word 
‘‘Palladian” seemed to be somewhat Greek to thp plaintiff. 
Whereupon, witness remarked, “Well, I don’j: want to 
bother now at my office; it is now closed, but I will send 
you a photograph of the Palladian Arch.” 

The witness testified further that during the discussion 
he had occasion to see one ivorv that had a sketch of a 
figure which plaintiff told the witness was Mrs|. Everett. 
Whereupon, witness remarked that he did not w^nt to get 
into any discussion, but as politely as he could he suggested 
to the plaintiff that she would want to njake a re- 
86 studv of the sketch because it seemed a I little off 
anatomically. Whereupon, the plaintiff Uughed at 
that remark of the witness and said, “Well, it cajn’t be off 
because it was taken directly from a photograph,” but 
witness maintained his position notwithstanding the re¬ 
mark of the plaintiff and insisted that it was not in equi¬ 
librium; that it represented a figure seated on a table or 
something which was falling over, and in response to this 
suggestion the plaintiff said, “Oh, that is nothing at all. 
I can shove it back or put it straighter or whatever is 
necessary to make it stand up”; that this terminated the 
conversation between the plaintiff and witness Upon this 
subject. J 

Witness testified that his sister was not preseijt at this 
interview and that he never saw the plaintiff ag^in after 
this visit; that some three or four days after plaintiff’s 
visit to his office his secretary came to him and iaid that 
the plaintiff had telephoned the office saying that! witness 
promised to send her something, and that he then! sent the 
plaintiff some books as promised showing the palladian 
motive very prevalent in New England architecture, and 
transmitted the books with a letter (Exhibit 14) yhich he 
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dictated. Witness testified that he never saw anv sketch 
or outline of frames prepared by the plaintiff other than 
the one she showed him on the occasion of her visit to his 
office and that he never at any time approved any frames 
of anv kind, sort or selection nor were anv exhibited to 
him for approval. 

On cross-examination the witness testified that he did 
not recall seeing his sister for some little time after plain¬ 
tiff’s visit to his office; that he was not seeing his sister 
frequently during that period. The witness fixed the 
87 date of the letter (Exhibit 14) as April 7, 1926, but 
testified that he could not state how soon thereafter 
or when the defendant left the city; that the visit of the 
plaintiff to his office was not mentioned between the wit¬ 
ness and the defendant for the reason that the defendant 
had said nothing to the witness about employing plaintiff 
to paint the pictures of her children, and having failed to 
do so made the witness a little sensitive about it and for 
that reason he never mentioned or discussed the matter 
with his sister. The witness testified that he distinctlv 
recalled expressing surprise to the plaintiff when plaintiff 
told him on the occasion of her visit to his office that she 
w’as painting a picture not only of the children but of the 
defendant, and the reason for his surprise w’as that his 
sister had never mentioned to him that the plaintiff w’as 
painting a picture of herself and he naturally wandered 
why she was going about it that way—why, if she w’as 
having one done of herself, she w’as concealing it. 

The witness was handed Exhibits 7-A and 7-B and asked 
if he recognized any of these sketches as having been the 
one that was shown him by the plaintiff and he testified 
that he never saw’ either of these sketches; that the one 
shown him by the plaintiff was a pencil drawing on ivory; 
that it w’as shown him for the purpose of showing the size 
of the pieces of ivory. Witness stated that he was an artist 
as well as an architect; that he couldn’t be sure that the 
drawing on the ivory was pencil; that it was passed to him 
simply to show’ him the size of the ivory; that he could 
say that it w’as not in color, but just what the medium w’as 
he couldn’t say. Witness was handed Exhibit 7-A, and 
testified that the pose showm by this exhibit was like the 
pose he saw. 
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88 Witness further testified that he recognized the 
table shown in this Exhibit and that it was the table 

designed by him in his sister’s home. Witness testified that 
when he used the expressiw# ‘ ‘tipping over” that it re¬ 
ferred to the position of the body and not the table. 

Witness was shown Exhibit 15 and testified ij was not a 
reproduction of a frame to include the Pallgdian arch 
motive; that it was not a Palladian arch; that a Palladian 
arch has tvro rectangles to the side and an ajrch in the 
center; that Exhibit 15 represents a Roman window—a 
free translation of a Steuart arch; that slanting sides are 
not characteristic of a Palladian arch and that nb one could 
ever call the design on Exhibit 15 a Palladian hrch. Wit¬ 
ness testified that he had never seen this Exhibit before 
unless it was while it was being passed around in the room 
during this trial. 

89 And be it remembered that the foregoing contains 
the substance of the evidence given on tljie trial of 

said cause which each of the parties thereto havb asked to 
be made a part of this bill of exceptions and each and all of 
the exceptions stated to have been taken by the defendant 
were so taken and were duly allowed by the court and 
entered upon the minutes of the court; 

And in order that each and all of said exceptions may be 
preserved and made a part of the record in t|iis cause, 
this bill of exceptions is duly dated, approved, signed and 
ordered to be made of record in the above entitled cause 
this 29 day of May, 1933. 

JAMES M. PROCTQR, 

Justice. 

V 

This Bill of Exceptions is agreed to. 

DION S. BIRNEY, 

PAUL E. LESH, 

Attorneys for Plaintiff. 

DOZIER A. DEVANE, 

Attorney for Defendant. 
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IN THE 

Court of Uppeate, district of Columbia 

April Term, 1933. 


No. 6020. 


Grace Burxap Everett, Appellant , 

vs. 

Myra Edgerly Korzybski. 

BRIEF FOR APPELLANT. 


PRELIMINARY. 

This is an appeal from a judgment recovered by the 
plaintiff in the court below for four individual por¬ 
traits, painted by the plaintiff, of three members of 
defendant’s family and of herself. The partiesjwill 
be referred to in this brief as entitled in the court 
below. 

This case was tried without a jury before Mr. Jus¬ 
tice Siddons and remained undecided at the time of 
his death. Upon agreement of counsel it was submitted 
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on the pleadings and the record made at the trial be¬ 
fore Mr. Justice Siddons to another Justice, who de¬ 
cided the case in favor of the plaintiff. This case is 
therefore not before this court with the usual presump¬ 
tive persuasion of a verdict of a jury or the decision 
of the judge that heard the testimony and observed the 
witnesses on the stand. See George vs. Capital Trac¬ 
tion Co., 54 App. D. C. 144. 


STATEMENT OF THE CASE. 


In the latter part of January or early in February, 
1926, upon the solicitation of a mutual friend of both 
parties, the defendant went to plaintiff’s studio in 
Anacostia, D. C., and there discussed with plaintiff the 
matter of painting the portraitures of defendant’s two 
children (R. p. 11, 22, 44). The children accompanied 
her on this occasion. On this first call plaintiff ex¬ 
plained fully to the defendant her individual technique 
of painting upon “large” ivories. A description of 
her technique accurately summarized by plaintiff’s 
counsel in his opening statement at the trial of this 
case and fully corroborated by plaintiff’s testimony 
(R. p. 23, 40) is as follows: 


a * 


' * this is a method of painting, which is 

unique to the plaintiff and individual to her and 
practiced by no other artist in the world upon 
ivories, which is called ‘painting backward’; that 
is to say, in Countess Korzybski’s technique upon 
ivories the picture which is finally put upon the 
ivories is absolutely predetermined before the 
brush i is touched to the ivory —predetermined by 
prior sketches; and must be under her system ab¬ 
solutely agreed to, because when it comes to put¬ 
ting it upon the ivories, the technique admits of no¬ 
change whatsoever.” (Italics mine.) 
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Plaintiff also on this occasion furnished defendant 
with one of her calling cards, upon which was Written 
plaintiff’s prices for portraits, showing for the kinds 
involved in this suit $1,000 for a full length portrait of 
a child and $1,600 for a full length portrait of an adult. 
Plaintiff made an appointment to call at the hqme of 
the defendant on the following day to get an iihpres- 
sion of the children in their own environment (R. P- 
23), which appointment plaintiff kept, and on the occa¬ 
sion of this visit the defendant commissioned the plain¬ 
tiff to paint the portraits separately of defendant’s 
two children. Both parties agree to these facts. 

Plaintiff claims (R. p. 24) that some time after this, 
upon her suggestion and upon exhibiting to the defen¬ 
dant a so-called “imaginary” or “imaginative” sketch 
(Ex. 5) showing the mother on a center panel with one 
child in a panel on each side, the defendant cojmmis- 
sioned the plaintiff to paint her portrait along with the 
portraitures of her two children. Defendant d enies 
(R. p. 47) that she ever commissioned plaintiff toj paint 
a portrait of herself. 

Plaintiff also claims (R. p. 25) that some time later 
the defendant commissioned her to paint the portrait 
of defendant’s husband. The giving of this co^imis- 
sion is also denied (R. p. 47) by the defendant. 

Defendant claims (R. p. 8, 44) that all commissions 
given plaintiff were given on the condition that the 
paintings would be done in an artistic mannep and 
when completed would represent satisfactory like¬ 
nesses of each of her said two children, and that plain¬ 
tiff accepted and agreed to perform said commissions 
and engagement on the conditions aforesaid, plain¬ 
tiff does not deny this assertion of the defendant, but 
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claims she was relieved therefrom upon grounds that 
are discussed in the brief. 

The parties agree (R. pp. 42, 45) that the children 
posed for the plaintiff on her second visit to defen¬ 
dant \s home and frequently thereafter, but there is 
complete disagreement as to whether defendant or 
her husband ever knowingly sat for plaintiff for the 
purpose of having their portraits painted. 

Late in April, 1926, plaintiff submitted to the defen¬ 
dant (R. ]). 29), supposedly for her approval, a water 
color sketch of the two children on glass (an exhibit 
in this case without an exhibit number), which was en¬ 
tirely unsatisfactory to the defendant (R. p. 46) and 
which did not conform to the commissions she had 


given the plaintiff for separate portraits of her chil¬ 
dren. This brought to an end the visits of plaintiff to 
defendant's home, which theretofore had been quite 
frequent, but shortly thereafter plaintiff wrote the de¬ 
fendant, evidently explaining (R. p. 30) that the 
water color sketch was only intended as a “flyer” and 
inquired what she should do about the commissions. 
Unfortunately, we do not have this letter. The de¬ 
fendant’s reply thereto under date of May 4, 1926, 
was as follows (R. p. 29): 


“Dear Countess: 

“Your letter was received just as 1 was leav¬ 
ing the house. Mr. Everett and I do not consider 
the portraiture of the children a likeness but that 
is of little importance since it is only one of your 
studies. 


“Will you start the portraiture of one of the 
children at once, preferably that of Sarah? We 
have now decided to remain here until June 1, 
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Between this date and the time defendant left Wash¬ 
ington (R. p. 40) she never again heard from or saw 
the plaintiff. Defendant left the city for her summer 
home late in May, 1926 (R. p. 32) and for reasons not 
clearlv disclosed bv the record, never again returned 


to Washington or saw the plaintiff until long 
this suit was started. Nor did she see anv 


after 
)f the 


paintings which are the subject of this suit until the 
occasion of the taking of plaintiff’s deposition in the 
case. 


POINTS AND AUTHORITIES. 

The Assignments of Error are grouped for discus¬ 
sion herein under three points, as follows: 

POINT I. 

Plaintiff Failed to Prove a Case Against the Defendant 
Entitling Her to Recover Upon Any of thej Four 
Claimed Commissions. 

This point, raised by Assignments of Error 2, 3, 
and 4, goes to the merits of plaintiff’s case. T|he is¬ 
sues raised are: 

i 

1. Plaintiff failed to prove performance in Accor¬ 
dance with the terms of her contract. 

2. Plaintiff’s remedy, if any, is suit for breach of 
contract and not for recovery thereon. 
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POINT II. 

Plaintiff Agreed to Execute the Commissions Held by 
Her in a Manner (as to Likenesses, Etc.) Satisfac¬ 
tory to the Defendant and the Court Erred in Re¬ 
fusing to Permit the Defendant to Show that Plain¬ 
tiff Had Failed So To Do. 

This point is covered by Assignments of Error f) 
and 6. 

POINT III. 

Plaintiff Received No Commission to Paint the Por¬ 
traits of the Defendant and/or Her Husband. 

This point is covered by Assignment of Error No. 1. 


ARGUMENT. 


Point I. 

Plaintiff Failed to Prove a Case Against the Defendant 
Entitling Her to Recover Upon Any of the Four 
Claimed Commissions. 


We maintain that the whole theory upon which this 

case was presented and which influenced the lower 

court in its decision is erroneous both on the law and 

on the evidence, and if our tlieorv of the law and evi- 

/ * 

deuce is correct the judgment of the lower court will 
be reversed. 


Plaintiff’s Contracts. 

Both parties agree (R. p. 23, 44) that in the latter 
nart of Januarv or earlv in February, 1926, defendant 
went to plaintiff’s studio in Anacostia, D. C., and there 
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discussed with plaintiff the matter of painting the por¬ 
traitures of defendant’s two children: that the children 

i 

accompanied her on this occasion and as a result of 
this visit, plaintiff was commissioned to paint separate 
portraits of the children. 

Plaintiff does not claim that she received coijnmis- 
sions to paint portraits of the defendant and o|f her 
husband at the time the commissions were giveii her 
to paint portraits of the children, but that these!com¬ 
missions were given her on later dates. While defen¬ 
dant denied (R. p. 47) that she ever gave the plaintiff 
commissions to paint portraits of herself or of her 
husband, and this question is argued under PoinJ; III, 
for the purpose of argument only upon this poiht we 
shall assume plaintiff held such commissions. 

Plaintiff testified (R. p. 23) that on the occasion of 
defendant’s first visit to her studio she exhibited to 
the defendant other work she had done and alsd ex¬ 
hibited large sheets of Ivory upon which portraits were 
painted, and explained to the defendant that the fecli- 

aval 
mall 


nique of her work calls for an accurate figure porti 
as well as feature portrayal and differs from a s 


miniature in that it includes the entire figure and in¬ 
cludes also a background, and explained further that: 

“The method of painting followed by the plain¬ 
tiff is unique to the plaintiff and individual to her 
and practiced by no other artist in the world, upon 
ivories, and that the technique of her work requires 
that the pictures which are finally put upon the 
ivories be absolutely predetermined — predeter¬ 
mined by prior sketches before the brus\i is 
touched to the ivory, and plaintiff explained t(j de¬ 
fendant the necessity of meeting these conditions 
in order for plaintiff to fulfill any commission 
given her.” (Italics mine.) 


s 


Near the conclusion of her testimony plaintiff fur¬ 
ther testified (R. p. 40): 

“All the work on the portraits has to be done in 
her studio under conditions where she is undis¬ 
turbed and without anv dust to be allowed, ivhich 
makes it necessary fur plaintiff to have a contract 
that permits her to make an exact copy." (Italics 
mine.) 

While the plaintiff makes no reference in her testi¬ 
mony to her agreement with defendant that unless 

her work was satisfactory the defendant would not be 

* 

obligated to take it, we understand that plaintiff’s 
counsel admits this was a condition precedent in the 
contract and the plaintiff so testified in her deposition 
taken in this case; and in her letter of May 30, 1926, 
to the defendant, plaintiff said (R. p. 33): 

“When you gave me the commissions—you so 
impressed me with your earnest desire for like¬ 
nesses in the portraits that I was inspired to put 
in the extra work.” 

Again in her letter of November 1, 1926, plaintiff 
wrote the defendant (R. p. 37): 

“That studv vou have of the children I made 
« • 

onlv as a ‘flier’ & was not meant for vou to take 
• * 

seriously. In the same wav that Sargent made 
five studies of Marquand—before he got that mag¬ 
nificent canvas in the Metropolitan Museum.” 

The defendant’s testimony as to this condition prece¬ 
dent was as follows (R. p. 44) : 
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“ Before giving the commission the plaintiff had 
given defendant her calling card showing her 
prices and had impressed upon the defendant the 
fact that she never allowed a client to have a paint¬ 
ing until they expressed entire approval, and to 
quote her words exactly: 4 1 spit on my Stinger 
and rub it out and that is all there is to it’, j That 
defendant told plaintiff that one thing above all 
others she wanted was a likeness of the children, 
and that it was in response to this statement that 
plaintiff made the statement that she never al¬ 
lowed a client to have a picture unless it met with 
approval.’ ’ 

Plaintiff Failed to Prove Performance in Accordance 
With the Terms of Her Contract. 

Plaintiff’s whole case centers around the foregoing 
explanation by plaintiff of the manner in which she 
was compelled to do her work, whether or not it was 
in fact done in the manner described and the guajrantv 
given defendant that the work, when completed, yould 
meet with her entire approval. This point raises the 
first of these two questions. Plaintiff’s guarantiee as 
to the likenesses, etc., is discussed under Point jll of 
the brief. j 

Plaintiff testified in some detail (R. p. 24, et srq.) as 
to her preliminary work on pencil sketches and ^vater 
colors to produce a satisfactory figure design and back¬ 
ground to be used by her in the production of the 
“exact copy” which, when approved by defendant, 
would be transcribed upon the large ivories. Bui; this 

preliminary work must not bo confused with iwhat 
* l 

plaintiff told the defendant was necessary for hpr to 

do before she could begin any work on the jarge 

ivories. We maintain the record shows conclusively 
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that plaintiff never reached the point in her work 
where she could begin work on the large ivories; never 
submitted to the defendant for her approval an “exact 
copy” of a single painting; that the paintings were in 
fact produced by plaintiff in the absence of defendant 
and her familv from the city of Washington and in the 
face of instructions from the defendant not to proceed 
with the commissions until the defendant returned to 
Washington. 

While plaintiff testified (R. p. 30) that she “made 
very careful studies of the heads, faces, eyes, noses 
and mouths of all four of her subjects, that she 
sketched their heads, eyes, noses, mouth and hair di¬ 
rectly on the ivories which were shown to the defen¬ 
dant and that from this data she painted the faces, etc., 
on the large sheets of ivory”, the documentary evi¬ 
dence introduced by plaintiff in this case disproves this 
testimony. 

Plaintiff did submit (R. p. 29) to the defendant late 
in April for her approval a water color painting of the 
two children done together on a circular piece of ivory 
or on glass (unnumbered exhibit), and it is our posi¬ 
tion that the record discloses this was the only prod¬ 
uct of plaintiff’s effort that was ever submitted to the 
defendant for her approval. 

Both parties agree that this effort of plaintiff was 
not in accordance with the commissions held by plain¬ 
tiff and that it met with defendant’s vigorous disap¬ 
proval. (R. p. 46). The plaintiff only made passing 
reference to this incident in her testimony (R. pp. 29, 
43), but subsequent events as shown by the record 
clearly disclose that it resulted in plaintiff abandon¬ 
ing, at least temporarily and until all opportunity to 



carry out any commissions held by her was impossible, 
any further effort on her part to perform her con¬ 
tracts with the defendant. 

The defendant testified (R. p. 46) and plaintiff did 
not deny, that prior to this incident plaintiff had been 
a frequent visitor to her home, but that following this 
unpleasantness plaintiff never returned to her home 
again. Shortly thereafter plaintiff wrote the defen¬ 
dant (R. p. 30) evidently explaining that this water 
color sketch was only intended as a 4 ‘flier” and should 
not be taken seriously, and inquired what she shduld do 
about the commissions. Unfortunatelv, we do not have 
that letter. The defendant’s reply thereto, undgr date 
of May 4, 1926, was as follows (Ex. 17, R. p. 29): 

“Your letter was received just as I was leaving 
the house. Mr. Everett and I do not consider the 
portraiture of the children a likeness but that is 
of little importance since it is only one of your 
studies. 

“Will you start the portraiture of one of the 
children at once, preferably that of Sarah? We 
have now decided to remain here until June 1, 
which will give us time for the necessary sittings.” 

Between this date and the time defendant left Wash¬ 
ington about the end of May, she never again skw or 
heard from the plaintiff, and quite naturally assumed 
that plaintiff had abandoned her commissions. 

This incident completed the first phase of this) case 
and should have brought the whole matter to aij end. 

However, about the time defendant left the c 
to return for approximately three years, the 
phase of the case began. On May 24, 1926, plaintiff 
again wrote the defendant as follows (R. p. 31): 


itiv not 
second 
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“I know of no greater happiness than to get a 

portrait ready for the last sitting & then with the 

family gathered round—6c put in the special points 

of color 6c expression that are dear to them. 

“The Merrill commission was given me some 

time before vours so I was duty bound to finish 
• * 

it firstn—and I had mv last sitting yesterday and 
with one child after another T put in those things 
after another—which were dear to the father, 
mother 6c old nurse. Their unbounded happiness 
was my reward for the unmeasured love, work & 
patience I had put into it. Their frame is beauti¬ 
ful. 


“In the meantime I have Sara’s as you re- 

quested now ready for the same pleasure with you. 

“The other day at Mrs. Chas. J. Bell’s—when I 

•* 

was surrounded bv a crowd—I was given a great 
boom. A little French woman came up and said— 
Madame S'il vous plait—est ce que-eette esquisse 
(your group without faces) est de Betty Grace 6c 


Sara Everett ! 


‘(’’est mervei lleux' 


which had 


a great effect on every one. 

'“Now mv time is entirely at vour command.” 


The reference in the foregoing letter to the comple¬ 
tion of the Merrill commission only the day before the 
letter was written furnishes undisputable evidence 
that the plaintiff had done practically nothing towards 
the execution of any commissions given her by the de¬ 
fendant prior to that date. On an earlier occasion 
plaintiff had told defendant (R. p. 29) that before re¬ 
ceiving defendant’s commissions she had received a 
commission to do a triptych of the Keith Merrill chil¬ 
dren, “and was in honor hound to fill that contract 
first”. The plaintiff sought on this occasion to excuse 
herself from having the portraits of the children com¬ 
pleted by May ISth in accordance with defendant’s 
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wishes (R. p. 44) so they could be used as a gift to 
their father on his birthdav. 

Now in this letter of May 24th when the plaintiff 
said ‘‘The Merrill commission was given me soipe time 
before yours—so I was in duty bound to finish jit first 
and I had my last sitting yesterday * * * In the| mean¬ 
time, I have Sara’s as you requested now ready for 
the same pleasure with you”, was she telling the truth 
or was she not? If she was, then she is not entitled 
to recover. She testified (R. p. 31) that she was not, 
but subsequent correspondence and other undisputed 
testimony establishes beyond doubt that she was. 

Under date of May 29, 1926, before receiving rj reply 
to the foregoing letter, plaintiff again wrote tjie de¬ 
fendant (R. p. 32): | 

“Not having heard from vou I take it that vou 
have changed vour plans again & have gone 
north. * * * 

“Shall I go ahead—as we decided that day—to 
get them readv for the last sitting & come t|o vou 
for two or three davs after vou come back from 
your sister’s—when we can work at them in the 
peace of the country. * * *” j 


Relying upon the truth of the statement in plain¬ 
tiff’s letter of May 24th and acting in perfectly; good 
faith, the defendant, under date of May 28th, wrote 
the plaintiff in reply to that letter as follows (Ex. 20, 
R. p. 32): 

“Your letter just reached me here in New York. 

“Mr. Everett’s plans for us are so uncertain 
that we shall have to defer further sittings until 
we return to Washington. In the meantime it is 
unwise to proceed on the work by memory or 
photograph. j 
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‘‘The paintings have dragged fearfully, haven’t 

they? It is too bad that you put time on the extra 

sketch you showed us instead of on the pictures. 

“Please do not exhibit anv studies vou have 

* * 

made of the children, or of myself. I am sur¬ 
prised, in fact, that you have already done so with¬ 
out permission.” 

Under date of May 30th plaintiff replied to this 
letter (R. p. 33), and, among other things, said: 


“In regard to the sketch of vou & the children— 
as it had neither your faces or names attached & 
was among a group of sketches—there tv as no 
means of identifying it with you except as a very 
flattering tribute the French teacher gave to the 
success of it as a portrait * * *(italics plain¬ 
tiff's) 

and further in the same letter plaintiff wrote: 


“Please be a dear & don't discourage me—I 
had my heart on having this group one of the 
finest I have done —By the 20th of dune I can have 
the four ivories —now that I have the frames readv 
to finish—with onlv two or three davs work in the 
country—any time after the 20th.” (Italics mine) 


This letter was written after receipt of defendant ’s 
letter of May 28th definitely instructing the plaintiff 
not to proceed with the paintings until defendant’s re¬ 
turn to Washington. Obviously the paintings were not 
finished when this letter was written. Defendant did 
not answer plaintiff's letter of May 30th, so plaintiff 
wired the defendant for authority to proceed with her 
commissions. Copy of that wire was not made a part 
of the record, but defendant’s husband replied thereto 
(Ex. 22, R. p. 34) as follows: 
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‘‘In Mrs. Everett's absence I am answering 
your wire that such action will not confonrj with 
her letter of Mav twenty-eighth.” 

The next communication between the partied was 
plaintiff’s letter of October 30 (Ex. 25-A, R. p. 35) in 
which she again stated: 

“The baby’s portrait is ready for the las[t sit¬ 
ting.” 


Defendant replied to this letter under date o 
vember 13th (Ex. 26, R. p. 35) as follows: 


f Xo- 


“Vour letter of October 30th has been 
warded to me. I was much interested in the! 
ping which you inclosed. Boston is my home 
and The Transcipt our daily paper. Such a 
derful picture of you; I judge it was from 
own painting. 


for- 

clip- 

town 

won- 

vour 


“It is too bad that all the Washington sittings 
of the children were not devoted to the boses 
which we had agreed upon, rather than to the 
group with which you surprised me late in the 
spring. Not having heard from you either by 
phone or letter during the last month you were 
there before closing our house 1 decided that vou 
were as disappointed in the outcome as were we. 

“Your present letter stating that you have a 
painting of Sarah ready for the final sitting, which 
means that you have painted either from memory 
or from photograph is astonishing coming from a 
portrait painter. 

TYT 1 • i « I 

e up 
cliil- 
gs. ’ ’ 


“When we return to Washington we can tab 
the matter of the original contract for the 
dren’s portraits and arrange for proper sittin 


In her answer to this letter under date of Noveijaber 
21, 1926, (Ex. 28-A, E. p. 36) plaintiff, specifically re- 
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plying to defendant’s criticism of the group painting 
of the children, stated: 

“That stiulv you have of the children I made 
% • 

onlv as a ‘flyer’ & was not meant for you to take 
• » %> 

seriously”; 

and in urging the defendant to permit her to go for¬ 
ward with the commissions upon defendant’s return to 

the city stated: 

* 

“* ‘ ' The iyories are all ready for the final 
sittings —if will fake all together a iceek to finish 
thnn when yon come hack. Have you any plans 
when you may be returning.” (Italics mine) 

Defendant replied to this letter, under date of De¬ 
cember 16th (Ex. 29, R. ]). 38) as follows: 

“In answer to your letter of November 21st, I 

can oiily repeat that it is regrettable that during 

all those weeks you did not confine yourself to the 

commission which I gave you—that of painting 

the children— instead of the study which you made 

* * 

only as a ‘fiver’ and not meant for me to take seri- 
• « 

ouslv according to vour letter. 

“Mr. Everett’s plans are uncertain and I can¬ 
not say when we mav be returning to Washing- 
ton.” 

This correspondence discloses the true facts in this 
case and to the extent that it is in conflict with plain¬ 
tiff’s testimony, her testimony should be disregarded. 
The correspondence shows that the paintings were not 
finished and ready for delivery when defendant left 
Washington late in May, 1926, as claimed in the Dec¬ 
laration (R. p. 5); that the paintings were in fact fin- 
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i 

ishcd by the plaintiff in the absence of defendant and 
her family from the city of Washington, and ijn the 


face of instructions from the defendant not to pr 


with the commissions until defendant returned to 


oceed 


Washington. On such a state of facts plaintiff 
entitled to recover. 

Plaintiff’s Remedy, if Any, is Suit for Breach ofj 
tract and Not for Recovery Thereon. 


s not 


Con- 


The declaration (R. p. 5) fixes May 28, 1926, 4 s the 
date of completion of the “minatures”. In explaining 
her letter of May 24, 1926, to the defendant, plaintiff 
testified (R. p. 31) that on that date the three paint¬ 
ings for the triptych had been completed “up to the 
point of their faces; that she had not finished the 
faces, eyes, noses and mouths of the others; that she 
had finished Sara’s including the eyes, nose and 
mouth”. This “sketch” of S&ra if finished and ready 
for the last sitting as plaintiff claimed could not have 
been finished so long, for in reply to defendant’s dis¬ 
approval of plaintiff exhibiting the sketches at the 
home of Mrs. Chas. J. Bell (R. p. 33) plaintiff in her 
letter of May 30th, said: 

“In regard to the sketch of vou & the childien- 
as it had neither /jour fares or names attached & 
was among a group of sketches—there was no 
means of identifying it with you except as a very 
flattering tribute the Francli teacher gave to the 
success of it as a portrait—but of course if you 
do not wish me to show it outside of my studio you 
mav be sure 1 will do as vou wish.” 


We again call the court’s attention to the fact 
these “sketches” should not be confused with the 


that 

final 
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portraits: All work on the final portraits had to be 
done in plaintiff’s studio (R. p. 40) and these sketches 
were made away from the studio where the subjects 
sat for their composition and were to be used in tlie 
production of the final portraits. Plaintiff would not 
produce the pieces of ivory on which they were made 
(R. ]). 42), although requested to do so. If plaintiff’s 
technique was as she described it to defendant, then 
no work whatever had been done on the final paintings 
at this time. 

Later in her testimony (R. p. 40) plaintiff testified 
that the three panels for the triptych were “finished 
before the end of June, 1926, and that the portrait of 
Mr. Everett was finished in the summer of 1926”. 
However, plaintiff never advised defendant until 
March 22, 1927, (R. p. 39) that the portraits were 
ready for delivery. 

By her letter of May 28, 1926 (R. p. 32), and in sub¬ 
sequent letters (R. p. 34, 35, 38) the defendant notified 
plaintiff not to proceed with further work upon the 
commissions held bv her until the defendant returned 
to Washington. Plaintiff's own testimonv shows that 
she had not even finished the preliminary sketches or 
“exact copy”, as plaintiff termed them, when defen¬ 
dant instructed her not to proceed further until after 
defendant returned to Washington, and she had no 
right under the circumstances to ignore these instruc¬ 
tions. If such instructions could hold true in anv case 

% 

they would certainly hold true in the case of portrait 
painting. If plaintiff was not satisfied with defen¬ 
dant's action or continued absence from the city and 
wanted to sue the defendant, her remedv was suit for 
breach of, contract and not for recoverv thereon. 
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This case falls clearly within the principle laid down 
by this court in King vs. Rhodes, 47 App. D. C. 316. 
In that case the defendant gave the plaintiff an order 
for the mill work for several houses being erected by 
defendant. After plaintiff had delivered only a (small 
quantity of the mill work, the defendant notified plain¬ 
tiff to deliver no more, but notwithstanding this notice, 
plaintiff went ahead and delivered all the mill kvork 
called for in the order, and then sued the defeij 
for same. In denying plaintiff’s right to recover 
court said (page 320): 


(hint 

this 


‘•This brings us to a consideration of the second 
and remaining exception. At the conclusion of the 
plaintiff’s case the defendant moved the court to 
instruct the jury to return a verdict for the defen¬ 
dant, and this motion was granted. To this action 
this exception was reserved. The basis of the mo¬ 
tion was that it appeared that the contract (sued 
upon had been renounced, repudiated and lean- 
celled by the defendant prior to its completion by 
the plaintiff, this constituting a breach of th<J de¬ 
fendant unless there was some legal justification 
for his act of repudiation; and that as the plain¬ 
tiff's action was for the recovery of a stipulated 
amount to be paid by the defendant on the com¬ 
pletion of the contract by the plaintiff, he could 
not be permitted to prevail where it was clear that 
the injury he had suffered was for a breach or 
violation of the contract by the defendant. 

•‘As had been pointed out, the parties went to 
trial on the issue of renunciation and repudiation 
and by the defendant as set up in his fourth jand 
fifth pleas; and it is clear from the plaintiff’s evi¬ 
dence that he had been informed on or about No¬ 
vember 24, 1912, of the renunciation and repudia¬ 
tion of the direction of the defendant to dclivef no 
more material under the order, as the defendant 
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would not bo responsible .therefor; but lie never¬ 
theless continued to deliver the material until he 
had delivered all, as he claims, that was called for 

bv the contract. 

« 

“Therefore, the fact is uncontroverted that, 
though the plaintiff had been notified by the de¬ 
fendant not to deliver any more of the material 
and that lie would not be responsible for any more 
material, yet the plaintiff persisted in continuing 
delivery until lie had delivered all that was called 
for under the contract, and then brings liis suit on 
the theory that he had completed the contract so 
far as he was concerned, and was entitled to the 
full amount of the stipulated consideration. 

“Under such a contract as we have before us, 
tiie plaintiff could not legally do this. Of course, 
when the defendant undertook to commit a breach 
of the contract, he exposed himself to an action 
for damages by the plaintiff for the breach. This, 
indeed, is conceded by the defendant; but it is not 
such a contract as would permit the plaintiff to 
disregard the repudiation by the defendant, go on 
and complete it so far as he was concerned, and 
demand that the defendant be required to perform 
it on his part/’ 


Point II. 

Plaintiff Agreed to Execute the Commissions Held by 
Her in a Manner (as to Likenesses, Etc.) Satisfac¬ 
tory to the Defendant, and the Court Erred in Re¬ 
fusing to Permit the Defendant to Show that 
Plaintiff Had Failed So To Do. 

The record (R. p. 4S) regarding this point shows the 
following: 

“Thereupon the defendant was asked the fol¬ 
lowing question: 
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“Q. I want to ask you Mrs. Everett, if these pic 


tures of the children are satisfactory likenes 
them to voii' 

“To which question counsel for the plainti 


s 


es of 


ff ob- 


'Miiuiii li VM 

jocted upon the ground that there is no foundation 
in the pleadings whatsoever for the questioiji. 

“Whereupon, counsel for the defendant an¬ 
nounced that he offered to prove by this witness 
that the paintings are not satisfactory likeijesses 
of herself or her husband. 


“Thereupon the court sustained the objcl 
of counsel for the plaintiff and granted to tl 


fondant an exception to the ruling of the court, 


which exception was then and there duly notj 
the minutes of the court.” 


ction 
e de¬ 


ed in 


The facts showing the existence of a condition prece¬ 
dent in the agreement between the plaintiff and the 
defendant to the effect that unless the plaintiff exe¬ 
cuted the commissions held by her in a manner (as to 
likenesses, etc.) satisfactory to the defendant, the de¬ 
fendant would not be obligated to pay for same, are 
set forth on pages 8 and 9 of this brief and will not 
be repeated here. 

It was our understanding that plaintiff’s counsel 
conceded this condition precedent in the lower Court 
but argued that it was not binding upon the plaintiff 
for the reason that the defendant, by her absence from 
the city rendered it impossible for plaintiff to perform 
her work in such a manner. This was not the ground 
upon which the testimony was excluded when the de¬ 
fendant was asked bv her counsel if the likenesses Were 

♦ 

satisfactory to her. Counsel for the plaintiff objected 
to the questions upon the ground that there is no foun¬ 
dation in the pleadings whatever for the question 
To authorize the introduction of evidence an issue 



must of course be raised in the pleadings. (U. S. vs. 
Antikanmiia Chemical Co., 37 App. D. C. 343). The 
question therefore is whether or not this condition 
precedent was pleaded by the defendant. The lan¬ 
guage of the plea on this point is as follows (R. p. S): 


* ' She (defendant) engaged and commis¬ 
sioned the plaintiff to paint separate mi nature 
portraits on ivory of each of her two children and 


agreed to pay said plaintiff for each of said mina- 
tures the sum of $1,000 on the condition that the 
painting of the said two minatures would be done 
in an artistic manner and when completed would 
respectively represent good likenesses of each of 


her said two children, said commission and en¬ 
gagement on the conditions aforesaid the plaintiff 
accepted and agreed to perform.” 


The substance of this condition precedent is re¬ 
peated in defendant’s affidavit (R. p. 12) attached to 
and made a part of her plea. The existence of this 
condition precedent was definitely made an issue in 
this case by defendant's plea, and it is impossible for 
us to conceive why the court excluded the defendant's 
testimony upon it. 

McReynolds vs. National Woodworking Co., 58 App. 
D. C. 197, is iu point and controlling. In that case the 
National Woodworking Company took a contract to 
remodel an automobile showroom for McReynolds, and 
among the work included in the contract was the lav- 
ing of linoleum on the concrete floor of the showroom. 
McRevnolds had some doubt as to whether this could 
be satisfactorily done, so the National Woodworking 
Company guaranteed its work. In a suit to recover 
the balance due on the contract, McReynolds offered to 
prove by expert testimony that the work was not prop- 
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crly done, but the lower court refused to let the expert 
testify. In reversing the case, this court held that 
McReynolds had a perfect right to rely on the National 
Woodworking Company’s warranty and that it was 
not entitled to recover if the work was not as war¬ 
ranted. 

Plaintiff sought in this case to prove the quality of 
her work by calling as a witness another portrait 
painter by the name of Alyn Williams, who testified 
as to the character and quality of plaintiff’s work for 
exhibition purposes, but he did not testify as to 
whether or not the portraits were satisfactory like¬ 
nesses of their subjects. The terms of the conditions 
precedent were that the portraits would represent 'like¬ 
nesses satisfactory to the defendant, and not that hey 
would show skill and artistic ability, and plaintiff could 
not prove the performance of the condition precedent 
in this manner. 


Arnold vs. Thompson & Spear Co., 51 App. D. C. 


325. 


This case was a suit brought bv a sub-contractor to 
recover the balance due on a sub-contract provided that 
a certain sum should be withheld until the subcon¬ 
tractor produced a certificate from the Navy Depart¬ 
ment that its work had been satisfactorily completed. 
The sub-contractor, in the absence of such a certificate, 
undertook to prove this fact by an official of the Navy 


Department, and in holding that this did not meet 
terms of the agreement, this court said: 


the 


“No doubt Commander Burrell had sufficient 
knowledge to enable him to speak as to the per¬ 
formance of the work if that was the proper way 
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to establish its performance, but it was not. The 
contract provided another way and that should 
have been followed. The Supreme Court of the 
United States said a long time ago that ‘when the 
parties in their contract fix on a certain mode by 
which the amount to be paid shall be ascertained 
as in the present case, the party that asks an en¬ 
forcement of the agreement must show that he has 
done everything on his part which could be done 
to carry it into effect. He cannot compel the pay¬ 
ment of the amount claimed unless he shall pro¬ 
cure the kind of evidence required by the contract 
or show that by time or accident he is unable to 
do so.' U. S. vs. Robeson, 9 Peters 319, 327”. 

It is respectfully submitted that the court erred in 
sustaining plaintiff’s objection to the proffered testi¬ 
mony of the defendant that the portraits were not 

satisfactorv likenesses to the defendant. 

* 


Point III. 

Plaintiff Received No Commission to Paint the Por¬ 
traits of the Defendant and/or Her Husband. 


There is complete disagreement between the plaintiff 
and the defendant as to whether the defendant gave 
the plaintiff commissions to paint the portraits of her¬ 
self and her husband. Plaintiff testified (R. p. 23) 
“that on her first visit to the defendant’s home she 


got the feeling of defendant’s intimate love for her 
children * * * and she came back on her second visit 


with the inspired idea that as the defendant was united 
so intimatelv with them that it was a wonderful chance 
for the defendant to have herself painted in between 
the children, and so that defendant might have some 
vague idea of plaintiff’s thought, plaintiff exhibited an 
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imaginary sketch (Ex. 5) to the defendant, and that 
defendant agreed she would like to be done that 
way, and took the plaintiff personally through her 
wardrobe and brought out a green buffon gown as most 
appropriate for the suggestion that plaintiff paint a 
portrait of the defendant”. 

The plaintiff also testified (R. p. 24) that the de¬ 
fendant posed for pencil sketches and snapshots, 
which the defendant admitted doing (R. p. 45),| but 
defendant’s version of these incidents is that the plain¬ 
tiff had her pose to enable plaintiff, as she claimed, 
to bring out in the children’s portraits characteris¬ 
tics which the defendant could not see, and defendant 
simply was complying with the wishes of a tempera¬ 
mental artist. 

Plaintiff did not fix in her testimony the dat'd on 
which she claims to have received her commission 
from the defendant to paint the portrait of defen¬ 
dant’s husband, but the question was undoubtedly jdis- 
cusscd some time after Easter of that year. Plaintiff 
testified (R. p. 25) that the matter of having the por¬ 
trait of defendant’s husband painted was first men¬ 
tioned by defendant and that defendant subsequently 
persuaded her husband to pose for plaintiff; that Ex¬ 
hibits 9 and 10 were made while Mr. Everett j)oscc in 
the position shown and that defendant was present at 
the time plaintiff did them. All plaintiff’s testimony 
with reference to the sittings of defendant and }ier 
husband for their portraits is general, without ijny 
reference to dates, circumstances or incidents cbn- 
neeted therewith. 

Defendant testified (R. p. 46) that the photographs 
taken of Mr. Everett were taken under the same cir¬ 
cumstances under which they were taken of the #e- 
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fondant, and that the only occasion for which plaintiff 
ever made anv sketch whatever of Mr. Everett was 
one day in defendant’s sitting room when coffee was 
being served after lunch the defendant joined with the 
plaintiff in requesting Mr. Everett to permit the 
plaintiff to sketch his head in deference to a request 
the plaintiff had previously made of the defendant (R. 
]). 47) that she might be permitted to do so. 

The defendant testified (R. p. 46) that she never 
saw prior to the trial of this case most of the Exhibits 
introduced; that the plaintiff never permitted her to 
see any of plaintiff’s work while it was in progress 
(R. p. 46), and that the defendant never gave the plain¬ 
tiff a commission (R. p. 47) to paint her portrait or the 
portrait of her husband. 

The correspondence passing between plaintiff and 
defendant is similarly conflicting. In her correspon 
deuce the defendant never made reference to anv com- 
missions other than those for the children, while the 
plaintiff frequently referred to the commission to 
paint the portrait of defendant, and later in her cor¬ 
respondence to a commission to paint the portrait of 
defendant’s husband as well. 

The testimony cannot be reconciled, but a thorough 
understanding of the facts as disclosed by the evidence 
following; the receipt of the commissions by plaintiff 
to paint the portraitures of the two children should 
lead to the conclusion that no commission was ever 
given plaintiff to paint the portraits of the defendant 
and her husband. Had plaintiff satisfactorily executed 
her commissions for the portraitures of the children, 
undoubtedly she would have received a commission to 
paint the portrait of the defendant. I do not think 
the same is true, however, as to her husband, and there 
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is little, if anything, that points to the execution of 
such a commission. In fact, the record is conspic¬ 
uously lacking of any testimony as to dates, places or 
circumstances surrounding anv sittings bv defendant 
or her husband for their portraits. 

While the defendant denied that commissions ^vere 
ever given plaintiff to paint the portraits of hei'self 
and her husband, the question is really unimportant 
in this case for the reason that had the plaintiff held 
such commissions she was never afforded the oppor¬ 
tune v to execute them in accordance with the tech- 
nique of her profession, as heretofore pointed out. 
Portrait painting calls for work of a personal nature 
and can only be performed in cooperation with the sub¬ 
ject, and it is inconceivable that the plaintiff c(|uild 
have executed a commission of this character will out 
the knowledge and cooperation of the subject, and that 
is precisely what the plaintiff claims to have doinp in 
this case. 

The Frames. 


Plaintiff included in the amount sued for an iten 
$270.00 for frames for the four paintings in con^ 
versy. The plaintiff claims, and it is not denied 


of 


ro- 

bv 


the defendant, that the process used by the plain 1 !ill* 
for framing her work is a necessary part of it for its 
protection. Defendant conceded that it was under¬ 
stood that the plaintiff would properly frame any 
portraits accepted by her. She simply denies having 
anything to do with ordering the frames. The fjict 
that plaintiff went ahead and ordered the framies, 
therefore, added nothing to her claim that the cojm- 
missions were given her to do the work. If she htfld 
the commissions that included the frames, but if s|he 
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had no commissions, the fact that she went ahead and 
ordered the frames adds nothing to her case. 


CONCLUSION. 

The testimony of the plaintiff and defendant is 
conflicting in many particulars. They both testified 
largely from memory of matters that had occurred 
several years prior thereto, and in many instances 
each was wrong, as this record undoubtedly discloses. 
Except for Point III, the defendant is bound by the 
testimony of the plaintiff where it is in conflict with 
that of defendant, and for that reason defendant's tes¬ 
timony has been relied on in instances only where the 
• • 

plaintiff did not testify on the subject or deny the de¬ 
fendant’s testimony with reference to it. 

%r 

May we repeat again that this case was decided by a 
Justice of the lower court who did not see the wit¬ 
nesses ori hear them testify, and for this reason the 
defendant is entitled to the independent judgment of 
this court on plaintiff’s right to recover upon this 
record. 

We respectfully submit that the plaintiff failed to 
prove a case entitling her to a judgment against the 
defendanti and that the judgment of the lower court 
should be reversed. 


Respectfully submitted, 

Dozier A. DeVane, 
Attorney for Appellant. 
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OF THE DISTRICT OF COLUMBIA. 

October Term, 1933 


No. 6020 

GRACE BURNAP EVERETT, APPELLAN^, 

I 

VS. 

MYRA EDGERLY KORZYBSKI, APPELLE 

BRIEF FOR APPELLEE. 

STATEMENT 

This case was tried in the court below without a 
jury upon stipulation of counsel for both parties agreeing 
“that the issues herein shall be tried and determined 
by the Court without a jury” (R. p. 16). No special 
findings of fact were requested by either party, an<J the 
Court found generally “for the plaintiff for the amount 
claimed in the declaration, $4976.00, with interest on 
$4700.00 from May 28, 1926, and interest on $2^6.00 
from December 9,1926. This finding shall be treated as a 
verdict and judgment entered in due course unless 
otherwise ordered” (R. p. 16). Judgment was (luly 
entered upon this finding (R. p. 17). 

In the course of the trial, the defendant saved butJ one 
exception, discussed later herein. As appellant, how¬ 
ever, she brings to this Court a record of the entire 
testimony given and evidence submitted to the trial 
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court, without limiting herself to the ruling made on 
her single exception taken during progress of the trial. 

This suit was brought to recover the contract price 
of four portraits on ivory and frames therefor, alleged 
to have been completed by plaintiff below under express 
contracts with defendant. 

In view of the additional and other defenses now 
sought to be made on appeal by the defendant below, 
it should be noted that the defenses made by her plea 
were: As to the portraits of herself and her husband, 
a denial that she ordered them and a denial that she 
and her husband posed for them; as to the portraits 
of the two children, a denial that they were completed 
within a reasonable time; as to the frames, a denial 
that she ordered them. No other defenses were pleaded. 

A cursory examination of this record will disclose at 
once an extensive amount of testimony of the plaintiff 
directed specifically to showing the facts of the making 
of the commissions for all four portraits, and the com¬ 
pletion of those commissions by plaintiff. This testi¬ 
mony is supported by exhibits, including the finished 
works, numerous preliminary sketches and studies, 
letters to and from the defendant, admissions by the 
defendant herself that both she and her husband, as 
well as the children, posed for the plaintiff and dis¬ 
cussed details of all four portraits, etc., etc. 

For such a cursory examination, reference may be 
made to: The plea which admits the making of the com¬ 
mission to do the portraits of the two children at 
S1000 each (R. p. 8); appellant’s brief, admitting that 
plaintiff furnished defendant with a schedule of her 
prices for each of the four portraits involved (p. 3); 
plaintiff’s i testimony that she showed her sketches of 
the triptych to defendant who “agreed upon it in every 
detail and . . . ordered plaintiff to proceed with 
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26); 

1926 

them 


her work of putting them on the large ivories (R. p. 
24); plaintiff’s testimony that upon submitting to 
defendant Exhibit 8, the final preliminary sketch of 
defendant, “the plaintiff received from defendant definite 
approval of the composition and an order to proceed 
with the portraits” (R. p. 25); plaintiff’s testimony that 
upon submission to defendant of Exhibit 11, the final 
preliminary sketch of defendant’s husband, “defendant 
then and there definitely gave plaintiff a commission 
to do her husband’s portrait . . (R. p. 

plaintiff’s testimony that early in the Spring of 
she completed designs for the frames and showed 
to defendant who “took plaintiff to Mr. Bufaap’s 
studio and she showed him the sketches and they both 
approved of the design for defendant’s frame, a$ well 
as for the portrait of Mr. Everett” (R. pp .21T-28); 
plaintiff’s testimony that the portraits are from her 
point of view as an artist finished products and have 
been so since May or June, 1926 (R. p. 40); that all the 
work on the large ivories themselves she always does 
in her own studio from her previous studies and sketches, 
where she can work undisturbed and without any dust 
to be allowed, and this method she followed in the 
present case, finishing the portraits from her point of 
view, but not sealing them into their frames, so that 
defendant might have the privilege of having facial 
expressions changed if she desired (R. pp. 40-41); 
plaintiff’s testimony that she had made very fareful 
studies on ivory of the heads, faces, eyes, noses and 
mouths of all four of her subjects, and from which she 
worked on the large ivories (R. p. 30); the letters, 
pictures and sketches introduced as exhibits. 

The testimony of plaintiff as to completion was not 
and could not be contradicted by defendant, who 
departed the city in May, 1926, remained away three 


4 


years, and did not see the portraits until long after 
suit was begun (R. pp. 46, 61). 

As to the frames, “defendant conceded that it was 
understood that the plaintiff would properly frame any 
portraits accepted by her. She simply denies having 
anything to do with ordering the frames” (Appellant’s 
Brief, p. 27). 

Assuming that this Court will agree with our view 
of the law that the general finding below was equivalent 
to a general verdict of a jury, we will not enlarge this 
brief by further details of the evidence supporting the 
plaintiff’s case. 

ARGUMENT 

POINT I. ASSIGNMENTS OF ERROR 1 TO 4 

The first four assignments of error (R. p. 19), to the effect 
that the trial court erred in finding generally for 
the plaintiff, present no issue reviewable in this 
Court. 

“The finding of the court upon the facts, which may 
be either general or special, shall have the same effect 
as the verdict of a jury” (Code D. C., 1929, Title 18, 
Section 72; identical with Judicial Code, Title 28, 
Section 773). 

The provision in our local Code for any examination 
of the evidence is as follows: “In such case as exception 
may be taken ... to such finding on the ground 
that the evidence was insufficient in law to justify it, 
and may be stated in a bill of exceptions as in case of a 
jury trial” (id. Section 73). 

No exception to the finding on the ground that the 
evidence was insufficient in law to justify it, or upon 
any ground whatsoever, appears in the present bill of 
exceptions. 
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In a case tried to the court, the appellate court cannot 
re-examine any question of fact entering into a general 
finding (Northern Pacific Ry. vs. Standard Coal Co., 
23 F. (2d) 656). A general finding is conclusive on 
all matters of fact, except insofar as rulings were excepted 
to and preserved. Where there was no special finding 
of fact, an assignment that the court erred in rendering 
judgment for plaintiff presents no question whicji can 
be reviewed (Cases cited in notes to Sec. 875, Title 28, 
Judicial Code, in U. S. Code Annotated). 

“It is settled by repeated decisions that in the absence 
of special findings, the general finding of the cotirt is 
conclusive upon all matters of fact, and prevents any 
inquiry into the conclusions of law embodied therein, 
except insofar as the rulings during the progress cjf the 
trial were excepted to and duly preserved by tyll of 
exceptions, as required by the statute, (citing ceases) 
To obtain a review by an appellate court of the con¬ 
clusions of law a party must either obtain frond the 
trial court special findings which raise the legal propo- 
. sitions, or present the propositions of law to the dourt 
and obtain a ruling on them, (citing cases) Th^t is, 
as was said in Humphreys vs. Third Nat. Banfy 21 
C. C. A. 538, 43 U. S. App. 698, 75 Fed. 855, he should 
request special findings of fact by the court, framed 
like a special verdict of a jury, and then reserv^ his 
exceptions to those special findings, if he deems them 
not to be sustained by any evidence; and if he wishes to 
except to the conclusions of law drawn by the court 
from the facts found he should have them separately 
stated and excepted to. In this way, and in this way 
only, is it possible for him to review completely the 
action of the court below upon the merits” (Fleischmann 
Construction Co. vs. U. S., 270 U. S. 349, and ceases 
cited. 
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“Where a jury is waived in accordance with section 
773, no request for special findings made before judg¬ 
ment and no demurrer (or equivalent) challenging the 
sufficiency or lack of the evidence, this court is fore¬ 
closed from examining such sufficiency or lack’ 7 (Ameri¬ 
can Surety Co. vs. Cotton Belt Levee Dist., 58 F. 
(2d) 234). 

“The question of law whether or not there was any 
substantial evidence to sustain any such finding is 
reviewable, as in a trial by jury, only when a request 
or a motion is made, denied, and excepted to, or some 
other like action is taken which fairly presents that 
question to the trial court and secures its ruling thereon 
during the trial” (U. S. vs. Douglas, Buchanan and 
Crow, 61 F. (2d) 821, 824, quoting Wear vs. Imperial 
Window Glass Co., 224 F. 60). 

See also Anderson vs. U. S., C. C. A. 8th Cir., June 
26, 1933, 65 F. (2d) 870. 

In the case of George vs. The Capital Traction Co., 
54 App. D. C. 144, cited by appellant, the defendant 
company at the trial had judgment upon its motion to 
dismiss upon the plaintiff's case without putting in any 
evidence by way of defense, to which action plaintiff 
noted his exception. There was no contradiction or 
conflict in the evidence, and the appellate court had 
before it on this exception the legal effect to be given 
the plaintiffs testimony. This Court, however, said: 

“The vedict of a jury and the decision of a judge 
who tries $ case without a jury finally determines 
the facts where the evidence is of such a char¬ 
acter that intelligent persons may honestly 
differ as to what was actually proven.” 

In the appeal now before the Court, there was no 
exception on the ground that the evidence was in- 



7 


sufficient in law, and if the evidence is examined, it 
will be seen that it was not only sufficient in law but 
in fact to sustain a verdict for the plaintiff. The general 
finding of the trial court for the plaintiff is therefore, 
we submit, conclusive of the facts that all the com¬ 
missions were given and were performed as alleged by 
the plaintiff below. The first four assignments of error, 
therefore, raise no issue in this court. 


Defendant did not repudiate the contracts prior to 
performance by plaintiff, and plaintiff’s remedy 
was on the contracts. 

Appellant attempts to bring her case within the rule 
that in case of cancellation and repudiation of a contract 
prior to its completion, the other party is not entitled 
to proceed to completion and sue for the contract price, 
but is confined to a remedy for breach. 

A number of answers to this contention immediately 
suggest themselves. In the first place, repudiation by 
defendant is not pleaded as a defense to the suit. Ap¬ 
pellant’s claim that plaintiff has mistaken her reinedy 
is an after thought of counsel for the appellant, who 
vainly seeks some avenue of escape. If we assume| that 
this question is in the case, then the finding of the lower 
court is as conclusive of the fact that there was no repu¬ 
diation as of the fact that the contracts were fully 
performed by plaintiff. But even if the question were 
open here, this Court would have no difficult^ in 
following the lower court’s decision upon the facts in 
the record. 

The appellant here relies entirely upon her letter of 
May 29, 1926 (R. p. 32), in which she says: 

“We shall have to defer further sittings until 
we return to Washington. In the meantime it 
is unwise to proceed on the work by memorjy or 
photograph.” 
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We submit that instead of being a repudiation of the 
contracts, this letter is literally an affirmation of them, 
and was so intended by defendant herself. The de¬ 
fendant's own testimony shows this intention clearly. 
As summarized in the bill of exception (R. p. 61) it is 
as follows: 

“Defendant further testified that she knew from 
plaintiff's letter of May 24, 1926 (Exhibit 18-A), that 
plaintiff desired to go through with the commission 
and that when she wrote the plaintiff under date of 
December 16, 1926 (Exhibit 29), it was her intention 
to let the plaintiff go through with the commission to 
paint the portraits of the two children when she returned 
to Washington, but that she meant what she said in 
that letter that her plans were indefinite and she did 
not know when she would return. 

“On cross-examination defendant was asked in respect 
of the letter of March 22, 1927, ‘Had you decided by 
then not to go through with the contract for the two 
children?' and she responded: ‘I hadn't'." 

The case of King vs. Rhodes, 47 App. D. C. 316, 
cited and relied upon by counsel for defendant, is not 
applicable to the present case. That case was decided 
upon the fact “that the contract sued upon had been 
renounced, repudiated and cancelled by the defendant 
prior to its completion by the plaintiff." In the present 
case, there was no repudiation or cancellation in May 
or June, or even in November, 1926, nor, if at all, until 
formal tendor of the portraits was made by counsel 
prior to bringing suit (Exhibits 31 and 32, R. p. 39). 

The completion of plaintiff's contractual undertaking 
before any repudiation of it by defendant was, of course, 
a necessary element of fact in plaintiff's case, and the 
general finding equivalent to verdict establishes it. 
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Disregarding for argument’s sake the effect bf the 
general finding for the plaintiff, the utmost appellant 
could claim on the evidence was that plaintiff was 
willing in this case, as always, to make such changes 
of facial expression as might be desired by defendant, 
and to submit to defendant the completed portraits 
for that purpose. If the evidence be reexamined 
this, it will be found that the defendant by he 


T 


as to 
own 

acts of leaving Washington prior to May 24, 1926, 
and refusing to see plaintiff thereafter while she was in 
this country, and remaining absent, part of the time 
abroad, for three years, dispensed with, prevented and 
excused plaintiff from making such changes of facial 
expression in said portraits as she might otherwise 
have felt obligated to make upon defendant’s request, 
if defendant after inspecting the portraits hajd so 
requested. From plaintiff’s point of view, and according 
to the testimony of Mr. Alyn Williams, the portraits 
were finished. (R. p. 43). 

This Court ha s had occasion to consider the elemental 
principle of law which sanctions a suit on the special 
contract under these circumstances. In District of 
Columbia vs. Camden Iron Works, 15 App. D. C. 198, 
this Court said: 

“The general principle is applicable in all closes 
of contracts, whether under seal or not, that if 
the party to the contract who is entitled tp the 
benefit of a condition upon the performance of 
which his responsibility is to arise, dispense With, 
or waive, or by any act of his own, prevent 
the performance, the opposite party is excused 
from proving a strict compliance with the | con¬ 
dition on his part. This is illustrated in Cases 
of frequent occurrence in all forms of actions on 
contracts. Thus, if the precedent act is tp be 
performed at a certain time or place, and a strict 
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performance of it is prevented by the absence 
of the party who has a right to claim it, or his 
want of readiness to accept the vrork or article 
to be furnished, or his non-observance of the 
conditions that are precedent and required to 
the performance of the contract on the part 
of the other party to the contract, the law will 
not permit that party to set up the non-per¬ 
formance of the condition as a bar to the recovery 
on the covenant or other form of responsibility, 
which the contract had imposed upon him. 
This is a settled principle in the law, sustained 
by numerous authorities, and we do not deem it 
necessary to refer to other cases upon the sub¬ 
ject than William vs. Bank of U. S., 2 Pet. 96, 
101, and United States vs. Peck, 102 U. S. 84.” 


Upon review by the Supreme Court of the United 
States, the judgment of this Court was affirmed in 
District of Columbia vs. Camden Iron Works, 181 
U. S. 453, 45 L. ed. 948. The Supreme Court said: 

“Where the party suing has not departed from 
the terms of the special contract at all, but has 
beeii ready and willing to do all that it was the 
intention of the parties he should do, his action 
is properly said to be brought upon the special 
contract itself. 

Cutter vs. Powell, 2 Smith, Lead. Cas. 8th 
ed. pt. 1, p. 33; United States vs. Behan, 110 
U. S. 338, 28 L. ed. 168, 4 Sup. Ct. Rep. 81; 
Phillips & C. Constr. Co. vs. Seymour, 91 U. S. 
646, 23 L. ed. 341.” 

• ••••••• 

“In Williams vs. Bank of United States, 2 
Pet. 102, 7 L. ed. 362, it was laid down as a 
general principle of law that ‘if a party to a con¬ 
tract who is entitled to the benefit of a con¬ 
dition, upon the performance of which his 
responsibility is to arise, dispense with, or by 
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any act of his own prevent, the performance, the 
opposite party is excused from proving a strict 
compliance with the condition. Thus, if the 
precedent act is to be performed at a certaiij time 
or place, and a strict performance of it iii pre¬ 
vented by the absence of the party who Jias a 
right to claim it, the law will not permit h}m to 
set up the nonperformance of the conditio^ as a 
bar to the responsibility which his part of the 
contract had imposed upon him. 7 77 

POINT II. ASSIGNMENTS OF ERROR 5 A^D 6 

The exclusion of evidence of defendant’s dissatisfaction, 
which is the subject of defendant’s sole exception, 
was not error. 

The defendant’s two remaining assignments of error, 
numbered 5 and 6 (R. p. 19), have to do with the 
ruling of the trial court as to which defendant shved 
her single exception. 

The record (p. 48) regarding this point shows the 
following: 

“Thereupon the defendant was asked the 
following question: 

“Q. I want to ask you Mrs. Everett, if tnese 
pictures of the children are satisfactory likenesses 
of them to you? 77 

“To which question counsel for the plaijntiff 
objected upon the ground that there is no 
foundation in the pleadings whatsoever for the 
question. 77 

The court sustained the objection, and the defendant 
was granted and preserved an exception to this ruling. 

It will be immediately apparent to this Court, ^s it 
was to the trial court, that the defense to which this 
question would be material could not be raised upon 
the pleadings. 

Defendant’s plea does not allege that the contract 
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required the plaintiff to produce likenesses of the 
children satisfactory to defendant. The language of 
the plea is (R. p. 8) that one of the conditions of the 
contract was that the portraits of the children “when 
completed, would respectively represent good likenesses 
of each . . 

This Court will recognize at once the very difference 
between a condition in a contract that the portraits 
be “good” likenesses of the subjects and one that requires 
the artist to make the likenesses “satisfactory” to the 
patron. No evidence was introduced by defendant 
to show that the portraits w^ere not good likenesses, and 
the tender of proof that they w*ere not satisfactory to 
defendant w^as properly denied. 

Furthermore, not only does the plea fail to allege 
that the contract required satisfaction on the part 
of the defendant, but it fails to allege that the defendant 
was not satisfied. 

We recognize fully that there are cases wherein 
contracts binding plaintiff artists to produce likenesses 
satisfactory to defendants have been upheld, despite 
the apparent harshness of such contracts against plain¬ 
tiffs. Our point was and is that such a case was not 
presented i by the pleadings here. Evidence of dis¬ 
satisfaction with the likenesses was, therefore, right¬ 
fully excluded. 

We object to the statement of counsel for the appellant 
on page 8 of his brief that he understands that counsel 
for the appellee admit that satisfaction of the defendant 
was a condition precedent in the contract. Such a 
statement by counsel is not only unwarranted as going 
outside the record, but is contradicted by the record 
itself in the objection made by us as plaintiff’s counsel 
below to the tender of proof by defendant that the 
likenesses in the portraits were not satisfactory to her. 
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GENERAL COMMENT ON APPELLANTS 

POSITION 

i 

Reduced to its true significance, appellant’s position 
is this: that this Court should examine and wei^h the 
entire evidence in the case to determine whether or 
not the plaintiff’s work was done in the manner ex¬ 
plained as required by her method. | 

The first difficulty with this position is, as pointed 
out above, that this is a question of fact which has already 
been determined by the trial court from a consideration 
of a great amount of evidence, and therefore is not 
reviewable here. Secondly, even if the question were 
still open, appellant would have to convince this pourt 
that plaintiff’s method of painting required tha|t the 
patron give a final approval to the final portrait on 
paper in every detail immediately before it is transferred 
to the ivory. 

No such condition in the contracts was pleaded!, and 
without the issue being made, plaintiff is not required 
to meet it. Moreover, such a construction of plaintiff’s 
method of painting is absurd, and is not borne oijit by 
the record, not even by that part of it which appellant, 
on page 8 of her brief, extracts from its context and 
puts in italics. The record is replete with evidence 
that there had been many sittings of the four subjects 
from February to June, 1926, on which occasions 
plaintiff had made sketches and studies both in pencil 
and color; that defendant passed on and approved the 
postures, backgrounds, compositions, color schemes, 
etc., pertaining to each of the four subjects in actual 
color sketches as they appear in the finished portraits; 
that plaintiff had made detailed studies on ivory o^ the 
face of each subject; that plaintiff’s method requires 
that she perfect her final studies in her own studio before 
transferring them to the final ivories, etc. The sketches 
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and studies are all in the evidence. The patron, having 
approved the sketches as to postures, backgrounds, 
composition, color schemes, etc., had no right of direction 
over the laboratory methods of the artist in perfecting 
her work, and this defendant never claimed or pretended 
to have any such right. 

The plaintiff was ready and willing to accord to the 
defendant opportunity to give the only remaining 
direction appropriate to be given by her, viz, a request 
for a change of facial expression in the completed por¬ 
traits. Such a request from the defendant was, as 
above discussed, never given. 

The contention on page 12 of appellant’s brief that 
plaintiff’s letter of May 24, 1926, “furnishes undis- 
putable evidence that the plaintiff had done practically 
nothing towards the execution of any commissions 
given her by the defendant prior to that date,” is an ex¬ 
travagant one indeed in the face of this record. The 
award by the Court of interest from May 28, 1926, 
indicates the trial court’s view upon the evidence of 
the time of completion of plaintiff’s w’ork. 

CONCLUSION 

In conclusion, we submit that this Court should not 
reconsider the findings of fact of the trial court upon the 
record here; that if it does reconsider those findings, it 
will find them fully supported by the evidence; and 
that the ruling of the trial court upon which the single 
exception i of appellant was taken is obviously correct. 
The decision of the lower court should be affirmed. 
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Respectfully submitted, 
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Attorneys for Appellee, 



